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Tue Ratiwor The recent ruling of the Interstate Commerce Commis- 
Rate Ruling. sion, denying the right of raising rates to certain rail- 
way companies, seemed momentarily to have caused 
dismay to those interested in our transportation business. Upon reflec- 
tion, however, the investing public came toa realization of the fact that 
there was really no menace to values in the decision. The unfortunate 
feature connected with the case is the circumstance that it was allowed 
to hang on so long, leaving the investment world in suspense. In its 
essence the ruling is a logical result of the conditions surrounding the 
question. Not that there are no inequities to be looked for from the results 
to follow, but that upon the whole the rights of all have been fairly re- 
cognized and guarded, so far as that can be done in a determination of 
such a broad question. It is always the case when general principles 
are at issue that a minority is disregarded. 
The Merits ot The merits of the case may be briefly stated thus: 
the Case. transportation companies, indispensable public utili- 
ties enjoying special franchises, may not increase the 
charge for service to be paid by the public unless they can show clearly 
that such increase is necessary to the efficiency of that service, having 
always in mind that the companies are entitled to a reasonable profit for 
their work. It was, under the amendment of the Interstate Commerce 
Act, incumbent upon the companies to prove that the refusal to grant 
the power toincrease rates would prevent their earning reasonable profits. 
They based their contentions largely upon the fact that both wages and 
cost of materials had advanced, thus increasing cost of maintenance and 
operation. le 
Gnesking the The Commission, however, demonstrated to its own 
Rise in Prices. satisfaction that despite all advances in wages and 
prices, the average return of income of the companies 
had increased and that therefore the public should not be called upon to 
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bear higher charges, which in turn would enhance cost of the commodi- 
ties transported. We have been passing through an era of advancing 
prices, in which each step led to others; increase in cost of food led to 
increase in wages, which increased cost of production, further advance 
in cost of necessities, further increment of wages, etc. The forces nat- 
urally move in a circle, and if a further addition to cost of commodities 
were made by distributors, there would be no check to the general ad- 
vance. Thus the Commission by refusing to grant the request of the 
transportation companies, has at least endeavored to interfere with the 
continuous rise in prices which appeared to have no end. In the practical 
absence of competition, the economic aspect of the question left the 
Commission no other course. 


The Question As before stated, there are some railway companies, 


of Hardship. (outside the great Southwest territory which is ex- 

empted in the Commission’s ruling) to which the de- 
cision comes as an apparent hardship. But it is entirely proper to re- 
cognize the fact that the question of income is complicated with that of 
capitalization, which latter has not yet been adequately considered. 
Company A because capitalized low shows earnings of 18 per cent. 
whereas Company B enormously capitalized can show only 3 per cent. 
The question arises shall the public be taxed by way of transportation 
charges because Company B is in this plight, largely, if not entirely, due 
to its own mistakes? To answer in the affirmative would mean that 
because of this plight, Company B should be allowed to increase its 
profits to 20 per cent. or more. This would scarcely be regarded as 
equitable. 


The Investment The Commission points out that the average divi- 
Aspect. dends of those railway companies paying divi- 
dends, constituting now a large majority of all, is 

substantially 742 per cent. Many of these pay less, but some consider- 
ably more. This is only a partially sound guide to action; but is not 
the only point relied upon by the Commission. It is here mentioned in 
order to bring out the investing point of view. The growing earning 
power of shares, and the consequent increase in value in the market, 
has had the effect of depressing the prices of bonds. This has made 
borrowing by the companies for extensions and improvements much 
more costly. It is quite possible that the decision may have an influence 
that will change these conditions and thus re-establish bonds in the mar- 
ket so that they will again take rank asin the past. This would clearly 
be a most desirable accomplishment, and in general would help to off- 
set any supposed loss to the companies from the effects of the decision. 
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Conference on Reports of a very vague character have come from 
Aldrich Law. Atlantic City of a conference of representative bank- 

ers and one or more members of the National Mon- 
etary Commission on the subject of the Aldrich Reserve Association 
bill. Rumor has it that some important amendments were suggested at 
the conference, and found support, but nothing has appeared to indicate 
the character of the amendments. It is quite satisfactory that there is 
interest manifested; but there appears no good reason for so much 
secrecy. A properly drawn statement might have been prepared for the 
press which would have given the public assurance of the fact that the 
plan is receiving serious consideration from those to whom the public 
naturally look for such action. 


Apparent Timidity There remains much to be done to bring the 
otf Bankers. Aldrich plan before the public in a thorough 
manner and by way of improvement ofits terms. 

The sooner action is taken the nearer the ultimate solution of the prob- 
lems. There is much more timidity than should be shown. Possibly 
this is due to the consideration which bankers have for Senator Aldrich’s 
views, even when they disagree with him. But the Senator has specifi- 
cally invited discussion ; he regards it a public duty to take up the ques- 
tion he has put before the people, without partisan bias, in order to 
reach the most judicious conclusions. Bankers cannot afford to shirk 


this duty indefinitely ; and business men generally must also wake up 


to a realization of their responsibility in connection with this reform. 
Senator Aldrich does not insist that his plan is perfect ; but he sets it 
before us to study and discuss. Why not take him at his word ? 


Amending the One of the reports of the proposals looking to the 
Aldrich Plan. improvement of the Reserve Association plan of Sen- 
ator Aldrich mentions the following as having been 
agreed upon at the conference: Increasing the dividend allowance to 
the shareholders to a maximum of 6 per cent., because western banks 
usually get more than 5 per cent. for their money; this amendment 
should be promptly vetoed, as the reason tor it is not sound in this con- 
nection. Exempting the notes of the Association issued in place of the 
national bank notes from all tax; this is a reasonable amendment and 
should prevail, especially in view of the suggestion that the Association 
pay 2% per cent. premium on the 2 per cent. bonds to be taken over. 
Inasmuch as the Association would probably never get more than par 
for these bonds and thus lose the premium, the rate is somewhat high, 
unless there were some counterbalancing feature. The suggestion that 
the surplus fund should not be limited to 20 per cent. is a good one. 
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Shee Cueeter The publication of the report on savings banks in 
Savings Bank. the State of New York for January 1, 1911, dis- 
closed a unique circumstance; the Bowery Savings 
which had for many years been the premier institution of this class in 
the United States, yielded first place to the Emigrant Industrial Savings, 
the deposits of which exceeded those of the former by nearly $1,279,000. 
The comparative statements show thus: 
Emigrant Industrial Deposits $103,611,633; total resources $115,232,740 
Bowery. .... . . Deposits 102,332,273; total resources 115,159,628 
The Bowery was organized in 1834, largely by Quakers, and has 
always had its home in the old thoroughfare from which it was named. 
almost in the heart of the most thickly settled square mile in the United 
States. The Emigrant Industrial opened in 1850 and has always been 
the special care of the benevolent Catholics, a majority of its trustees 
being in fact Irish-Americans. Together these two institutions carry 
over one-sixth of the savings deposits of the people of Greater New York 
City, and include 276,000 separate accounts. 


am Che The cause of the decrease in deposits in the 
Change in Primacy. Bowery was no doubt the ultra conservative 
policy of the trustees, who adhered to the re- 

duction in the rate of interest to3’% per cent. whereas the Emigrant In- 
dustrial continued the 4% rate. <A glance at the figures given above 
shows that the value of the resources of the former is almost the same 
as that of the latter, so that the ratio of security to depositors is some- 
what higher in the Bowery; but many depositors are much more influ- 
enced by the interest rate than by the financial statements; a year ago 
the Bowery had over $120,000,000 on deposit and the Emigrant Indus- 
trial’s figures stood at $110,000,000 ; the amount lost by one was the 
same as that gained by the other; yet the German Savings Bank, with 


its eighty odd millions of deposits, showed even a greater gain in the 
year, viz.: $6,199,000. Actually the third in rank of deposits is the 
Bank for Savings, and this one has for years ranked first in the number 
of accounts. 


— When contemplating the large business done by 
of Savings Banks. these institutions, one cannot fail to be im- 
pressed by its significance as evidence of thrift 

encouraged by public-spirited citizens. The mutual savings bank sys- 
tems, conducted without the aim of profit-making for those engaged in 
the enterprise, but solely for the benefit of the depositors, are so clearly 
beneficial to the people that it seems strange to find so few of the states 
with provisions for their establishment. It is largely due to this omis- 
sion on the part of the states, that public opinion forced the adoption of 
the Government savings bank system through the medium of the post 
offices. It is too early to say how far this paternal system will prove 
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satisfactory; but it is safe to assert that where the mutual systems ex- 
ist they will maintain pre-eminence, because they can afford to pay 
higher rates of interest. The splendid public service which they per- 
form will be continued without interruption. The failure of other states 
to follow in the lines of New York, New England, Pennsylvania, etc., 
is responsible for the assumption of the function of inculcating thrift 


by the Federal Government. 
———i 


The Panama Congress finally consented to the proposition of the 
Loan. Secretary of the Treasury to have the Panama Canal 
bonds excluded from the category of securities avail- 

able for national bank note issues, and the Government will thus be en- 
abled shortly to borrow the money necessary to replenish its cash, which 
has been seriously depleted by the outlays for the canal work. All 
possible arguments but one, were favorable to the measure proposed, 
yet Congress appeared to hesitate to accord the authority asked for. The 
exclusion of this issue of bonds was demanded in order to prevent an 
over-issue of bank notes, of which the country has now more than enough: 
to put a check upon the extension of the illogical bond-security note 
system; to avoid depreciation of the existing 2 per cent. bonds which 
the banks hold and which were in large part bought ata premium. Nor 
could there be any argument in opposition based upon the possible need 


for more currency, since the Aldrich-Vreeland law provides for ample 
issues in case of emergency. 


Can We Borrow The sole argument which could be seriously con- 
at 3 Per Cent? sidered is actually one of administrative policy 

and not one for the legislators ; it is that possibly 
it would be difficult to sell a three per cent. bond at par or better, if it 
had to depend entirely upon its investment value. We have so far 
spoiled our sense of national credit by the fictitious rating of our 2 per 
cents. owing to the bank-note privilege attachment, that some express a 
fear that we shall not be able to place a 3 per cent. loan on favorable 
conditions. While it is true that the index of the value of money as 
shown by bond prices would justify apprehension, this would be omitting 
from consideration the element of the superior credit of the United 
States. There is aconsiderable supply of money available for the most 
highly rated securities ; funds belonging to trusts, etc., upon which the 
Treasury could rely if the bonds are not ‘‘ rushed’’ on the market in 


excessive amounts. 
—_——_ 


Bank Checks !” giving authority to the Government officials to re- 
for Duties. ceive certified checks in payment of taxes and customs 
duties, there was a disposition on the part of Con- 

gress to exclude trust companies, although state banks were included. 
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As the act was finally passed this was corrected, so that certified checks 
on any class of commercial banking institutions may be used, under reg- 
ulations to be prescribed by the Treasury. The Government in each 
case holds a claim against a person paying the dues until the checks are 
actually paid, which is of course entirely proper; and furthermore, the 
checks are to be a first lien against a bank’s assets in case of insolvency, 
except as to the notes of national banks. How far this last safeguard 
will be operative in the case of insolvent state banks and trust companies 
is an interesting question, which, however, may never be subjected to 
a test, since there is quite enough protection afforded otherwise. 


Amending New York’s The experiences attending the failure of the 
Banking Laws. Robin banks last December have pointed out 
the need for further legislation to afford secur- 
ity to those interested in banks of New York State as depositors and 
shareholders. One measure is designed to make false reports more 
readily punishable under the perjury law; another requires savings bank 
trustees to state under oath annually that they have diligently attended 
to their duties, and have not knowingly violated the law; a third makes 
neglect of duty more probably punishable than has been the case hith- 
erto. It is also proposed to construe a loan to any representative of a 
corporation in which he owns a majority of the stock, as a loan to the 
person, and thus apply the limitation of the existing law to such trans- 
actions. Finally all overdrafts are to be reported to the managing com- 
mittees of boards of directors, as well as the loans, in order to make those 
members of the board cognizant thereof. 


Some Benefits Reapea ‘ince it is apparently impossible to provide 
from Disasters. ample protective legislation in banking 
until shrewd operators show us where and 

how the laws permit evasions with impunity, events such as the Robin 
disasters are to be regarded as not altogether unmixed evils. Never- 
theless the question always remains in the public mind, whether the 
system of examinations is adequate to provide security. It is expected 
that Robin will make valuable disclosures which may lead to further 
punitive action against managers of the institutions which closed, and 
perhaps also point out weaknesses in the examining system. It has not 
yet been satisfactorily explained how the Washington Savings Bank 
could have been despoiled of so large a part of its assets, and the fact 
remain undiscovered for so long a period. Perhaps the district attor- 
ney of New York County will sift the matter fully and let the public 


know. 
—— 
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BANKING LAW. 


Alternative ana Many and vexatious are the questions which 
Trust Deposits. arise when the ownership of alternative and 

trust deposits comes into question. A deposits 
money in B’s name, or in the joint names of himself and B; he may 
add a direction that the deposit be paid to either at any time, and to 
the survivor, upon the death of one, or he may direct that, upon his 
decease only, the money be paid to B; or A deposits money in trust 
for B. One of the parties dies and the bank is called upon to pay 
by the other party and the personal representatives of the deceased. 
In many instances banks have paid one party without knowing of 
the death of the other. In other instances they have paid, with full 
knowledge of all facts, the person apparently entitled to the fund, 
only to find out that they have made a mistake as to the legal rights 
of the parties, and are compelled to pay over again to the proper 
party. 

On the other hand a depositor sometimes wishes to deposit his 
money in such manner that, in case of his death, it may be drawn 
by his widow, or some relative, without the necessity of having his 
estate administered. A lack of knowledge on the part of the bank 
officer receiving the deposit has often resulted in bringing about 
just the situation which the depositor wished to avoid. 

The rules of law which govern the ownership of these deposits 
are not particularly complicated. When once understood their ap- 
plication is reasonably simple. In the June, 1900, issue of the Banx- 
ING Law JourNAL a series of articles was commenced by Thomas B. 
Paton, entitled ‘‘ Alternative and Trust Deposits,” which embraced 
a great number of the decisions which had appeared up to that time. 
The question of the bank's liability with reference to deposits of 
this character has been raised so frequently that some time ago it 
was determined that a necessity existed for the publication of a 
book covering this branch of the law. 

The material for such a book has been gathered and prepared by 
John Edson Brady, a member of the New York Bar, and the book 
will soon be ready for the press. The book will contain a complete 
survey of the principles of law which control these deposits and it 
will embrace-a digest of every decision involving these deposits, 
made in the courts of the United States and England from the earli- 
est times down to date, which number between two and three hun- 
dred. The digests will set forth the facts of the cases in detail and 
the legal grounds upon which the cases were decided. These will 
be grouped by states, so that the law of any particular jurisdiction 
can be found at once and without difficulty. 

It is confidently expected that this book will meet a want long 
felt in banking circles. It will be sold at a nominal price and it is 
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hoped that the book will be ready for distribution within a compar- 


atively short time. 
SS 


Transfer of Bank Stock. ‘4t common law a bank had no lien on 
its stock for the stockholders’ indebt- 
edness tothe banks. Soa stockholder, although he owed money to 
the bank, could transfer his stock, if he could finda purchaser. At 
an early date banks began to provide by charter and by-law that its 
capital stock should be deemed pledged to the bank and held in 
security for the payment of all debts and liabilities of the owner. 

In 1876 a man named Paige held stock in the Schenectady Bank, 
which he transferred to the Mohawk National Bank of Schenectady. 
At the time of the transfer Paige was indebted to the Schenectady 
Bank for more than the value of the stock and that bank refused to 
issue a certificate for the stock to the Mohawk Bank. The charter 
of the Schenectady Bank contained this provision: ‘‘ The shares of 
capital stock of this association shall be deemed pledged and held in 
security by the association for the payment of all debts and liabili- 
ties of the owners thereof to the asscciation; and no transfer of any 
stock can be made until such debts and liabilities are discharged, 
without a resolution of the board of directors.” 

It was held that this provision violated no principle of sound pub- 
lic policy and that the Mohawk Bank could not assert title to the 
stock. 

Such a lien can be created by a by-law, but itis not good against 
a purchaser of stock who has no knowledge of its existence. 

In a recent Kentucky decision, which appears in this issue, a 
bank refused to transfer five shares of its stock tothe name of a per- 
son who had taken the stock by assignment from the estate of a de- 
cedent in payment of adebt. The bank had adopted a by-law that 
no transfer of stock should be made while the holder was indebted 
to the bank, to the prejudice of the lien held by the bank to secure 
thedebt. But a statute of the state of Kentucky provided that no 
bank should take as security for any loan or discount a lien upon any 
part of its capital stock. It was held that the by-law was inconsist- 
ent with the statuteandinvalid. The bank had not loaned the owner 
any money; its claim against her was as surety ona note. ‘‘ But,” 
said the court, ‘‘ if it (the bank) could by by-law create a lien upon 
the stock of every stockholder who was indebted to the bank, then 
all its loans to stockholders notwithstanding the statute would be 
loans upon the security of the stock held by them in the bank; for 
no transfer of the stock could be made until the debt was paid. We 
therefore conclude that the by-law is inconsistent with the statute 


and is invalid.” 
—_— 
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vue Qastte Ghee Many are the ingenious schemes arranged 
in Cashing Checks. by clever minds to get money from banks 
without blowing open the vaults. One of 
the cleverest recently came to light after it had been successfully 
worked in many cities. While the idea was comparatively simple, 
it took considerable time to work out and, therefore, had to be played 
for stakes sufficiently large to properly compensate the swindler for 
his labor. 

The swindler started by calling upon a lawyer in the town in 
which he had decided to operate. To the lawyer he presented an 
overdue promissory note for a large sum, signed by a Mr. X, who he 
said resided in Alaska. He requested the lawyer to take upthe mat- 
ter of the collection of the note by mail and said that he would later 
advance funds to commence suit, if necessary. 

The lawyer wrote, and the swindler went to Alaska on the same 
boat with the letter. There was no Mr. X at the point to which the 
letter was addressed, but the swindler was able to identify himself 
as Mr. X and obtained the letter. In the role of Mr. X he answered 
the letter, regretting the fact that the note had been so long unpaid, 
and enclosed a check on a bank in Alaska for the amount of the note, 
signed in the name of X. He returned on the next boat and later 
called on the lawyer who informed him of the arrival of the check, 
which was payable to the swindler in the name by which he was 
known to the lawyer. 

The lawyer identified him at his bank and the check was cashed. 
The lawyer, of course, was glad to identify him because his fee was 
included in the check. The bank, on its part, was satisfied to cash 
the check on the lawyer's identification of the payee. Whether the 
bank required the lawyer to indorse the check does not appear. In 
any event the check came back in due course of time and the bank 
was out the amount which it had paid on the check. 


ecetRinennth Mian Ifa business man held a note signed by an in- 
Cannot Guarantee. dividual or a corporation he would be some- 
what concerned about the financial stand- 
ing of that individual or corporation. If the note was indorsed for 
accommodation he would be interested in the ability of the accommo- 
dation indorser to take care of the note in the event of the failure of 
the maker. But if the note was secured by a first mortgage on val- 
uable real estate he would feel secure. In fact any good security 
would tend to make him feel easier about his investment. 
Now, if the note was secured by the guaranty of a national bank, 
the holder could hardly ask for security more sound, unless he hap- 
pened to know that the Supreme Court of the United States has held 
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that such a guaranty is invalid and gives the person guaranteed 
no rights against the bank. This was the form of security taken by 
the holder of notes aggregating $15,000 in a case recently before the 
Supreme Court of Georgia. The case is First National Bank of Talla- 
poosa v. Monroe and the court’s opinion appears on another page. 
Apparently the holder didn’t know that the guaranty was invalid. 
The maker, which was a corporation engaged in the manufacture of 
car wheels, became a bankrupt, and the holder lost the $15,000, 
which seemed so well secured. 

This happened because the holder, the plaintiff in this action, 
didn’t know the legal limitations upon the powers of national 
banks. Perhaps the cashier of the bank was also ignorant of the 
law on this point. If he did know he kept the information to him- 
self. It was he who persuaded the plaintiff to advance the $15,000. 
He told the plaintiff that the concern which wished to borrow, and 
of which the cashier was secretary and treasurer, had already tor- 
rowed from the bank more than was permitted by law. This state- 
ment wastrue. The bank, therefore, could not loan any more to this 
particular debtor. He also told the plaintiff that $15,000 would pay 
off all the debtor’s pressing debts and give it enough working capital 
for one month in advance. Asa matter of fact the company was in 
debt to the extent of $50,00(.. The cashier, as a further inducement, 
offered his own and the bank’s guaranty that the notes would be paid. 

As stated, the bank was held not liable on the guaranty. Na- 
tional banks exercise only specified powers, expressly granted, or 
those which are incidental to the business of banking, The guaranty 
of a note, such as the bank indulged in in this instance, does not come 
within the list of its granted powers, nor is it incidental to the busi- 
ness of banking. 

This does not mean that a national bank cannot in any way be- 
come liable asa guarantor. National banks can indorse commercial 
paper for the purposes of negotiation. And they can guaranty the 
payment of such paper as incidental to its purchase and sale, for this 
is a less onerous contract than the contract of indorsement. But 
they cannot become guarantors for third persons. 


a A recent decision by the Supreme Court of 
Sone, 65a om Alabama is publishedin this issue—Cosmos 
Shippers’ Contract. Cotton Co. v. First National Bank of Bir- 
mingham, see page 215. The decision has 

to do with the liability of a bank which discounts drafts drawn against 
shipments of cotton, the bills of lading for which are attached to the 
drafts, when it turns out that the cotton does not measure up to the 
description contained in the bills of lading or to the terms of the con- 
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tract between the shipper and the consignee.. The conclusion reach- 
ed by the court in this case is that there is no liability. 

The defendant bank cashed the drafts for the shippers, or placed 
the proceeds of them to the shippers’ credit. The drafts were later 
paid by the drawee, the plaintiff company. When the plaintiff com- 
pany found out that there was a shortage in the cotton and that its 
quality was inferior to that which ithad contracted for suit was brought 
against the bank. The company was not permitted to recover for the 
reason that the bank, in purchasing or cashing the draft, did not 
undertake to carry out the contract of sale. 

This is not a novel decision. The same conclusion has been 
reached by the courts in many former instances under similar cir- 
cumstances. 

A similar case has just been decided by the Trial Term of the Su- 
preme Court of New York County. The decision, however, was re- 
ceived too late for publication in thisissue. These are the facts: The 
plaintiffs in New York arranged for a shipment of cotton by a cotton 
company in Decatur, Ala., and agreed to advance 85 % of the value 
of the cotton, pending its sale. Drafts for this amount were drawn 
and delivered toa bank forcollection. That bank forwarded the drafts 
with the bills of lading attached to the defendant bank in New York, 
and the latter collected and remitted. It afterwards came to light 
that the bills of lading were forged, but neither bank knew this at the 

;time. The difference between this case and the Alabama case is that 
here the collecting bank was sued, while in the Alabama case the bank 
which discounted the drafts in the first instance was sued. There was 
also the difference that in the Alabama case there was a shortage in 
the shipment while in the New York case no cotton at all was shipped 
and the bills of lading were forged. 

In the New York case recovery was attempted on the gronnd that 
the payment was made under a mistake of fact. The plaintiffs be- 
lieved that the bills of lading were genuine. Had they not been 
mistaken as to this fact they would not have paid the drafts. Inas- 
much as the law permits persons who have paid out money under a 
mistake of fact, to recover it back, the plaintiffs claimed to be en- 
titled to recover back the $39,000 which they had advanced. It was 
held that the plaintiff could not recover upon this theory. The de- 
cisions of this country and England have uniformly held that money 
paid on a draft properly drawn, but accompanied by forged bills of 
lading, when paid by the drawee, cannot be recovered back. 





THE FEDERAL SINKING FUND. 


HE Secretary of the Treasury has called attention to the peculiar 
T status of the Government’s sinking fund, in a communication sent 
to Congress recently, in which he recommended the repeal of the 

law of 1862 which established it. 

Obviously such laws are enacted when a city, county, state or country 
is borrowing money, with the purpose of assuring the lender that suitable 
and adequate provision will be made for the repayment of the sums bor- 
rowed, inasmuch as the lender has no security other than the credit of 
the state or the political body. It is designed to enhance the credit of 
the borrower, if the terms are complied with. 

In the throes of a great civil war in 1862, when every possible means 
to facilitate the sale of its bonds was availed of, Congress passed, as part of 
a loan act, the provision which Secretary MacVeagh now thinks should 
be repealed. It prescribed that all duties on imports be paid in coin, 
which was to be set aside as a special fund to be applied (1) to the pay- 
ment of interest on the bonds of the United States, and (2) “ to the pur- 
chase or payment cf one per cent. of the entire debt of the United States, 
to be made within each fiscal year after the first day of July, 1862, which 
is to be set apart as a sinking fund;’’ to this one per cent. was to be 
added annually the interest on the bonds purchased, so as to make the 
sum cumulatively larger year by year, to be applied to the same purpose 
““ as the Secretary of the Treasury shall from time to time direct.”’ 

This was clearly a pledge to retire in each fiscal year at least one per 
cent. of the debt. While the country had to borrow largely it was of 
course impracticable to enforce the law; in fact no formal steps were 
taken to do so until 1869, but Secretary McCulloch had begun to retire ob- 
ligations almost immediately after the close of the war; he confined 
his operations to the extinction of floating debt,—temporary and short 
loans and the greenbacks, of which there were enormous sums outstand- 
ing; he also funded the 7.30 per cent. notes into 6 per cent. bonds. From 
August, 1865, when the debt stood at its highest, until McCulloch’s term 
expired in March, 1869, the reduction of the debt amounted to about 
$200,000,000; this was ample to meet the sinking fund requirements. 

Secretary Boutwell, who followed McCulloch, concluded to put the 
sinking fund law formally into operation; he caused the sum needed to 
be estimated and purchased bonds in the market with the coin in the 
Treasury. The bonds purchased were kept alive and the interest col- 
lected on them periodically as it fell due and the sums realized were used 
to buy more bonds. In fact for a number of years the surplus in the 
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Treasury was so great that bonds were bought far in excess of the sink- 
ing fund quota. 

In preparing the estimates of annual expenditures the Treasury reg- 
ularly included the amounts due the sinking fund; but Congress made 
no specific appropriation to cover it, for the reason that the law of 1862 
was construed to carry a‘ permanent annual appropriation;’’ the sink- 
ing fund provision being regarded as a national pledge. Yet in 1870 an 
act included the provision that *‘ the amount so to be applied is hereby 
appropriated annually for that purpose out of the receipts for duties on 
imported goods.”’ 

But since we have no system of budget making, under which the esti- 
mate of outlays are provided for by taxes or otherwise, the procedure be- 
came somewhat disorganized. When the expenses exceeded the revenues 
the sinking fund was neglected; in other words the coin which the law 
directed to be set apart for sinking fund, was used for other purposes. 
This violation of the strict terms of the pledge was excused upon the 
ground that there had been more bond payments than the sinking fund 
called for, in previous years. 

Early in the 70s the practice of keeping the bonds alive was discon- 
tinued; since then the sinking fund has been merely a matter of record 
in the Treasury accounts. In many of the years, also, there were pay- 
ments of non-interest-bearing debt which technically provided no addi- 
tions to the sum estimated due the sinking fund, as there was no inter- 
est to be calculated on such sums. 

While it may have been excusable to negTect the pledge of 1862 in 
years when the Treasury had no surplus, the same excuse could not be 
urged when there were large surpluses; yet the practice of paying no 
attention to the sinking fund had become habitual. During the several 
years prior to 1909 when there was a continuous surplus, no bonds were 
paid off for the reason that sucha policy would diminish the supply needed 
to provide national banks with securities to deposit for the issue of cir- 
culation. This was considered a good reason, even though it actually 
caused an inflation of the currency. But we had a‘balance at one time 
of over $250,000,000 and yet refused to pay off any of our debt. 

Secretary MacVeagh’s problem, which leads him to recommend the 
repeal of the law, is somewhat unique. The Treasury is authorized, and 
supposed, to borrow money to pay for the Panama Canal; instead of this 
it has been financing that great work out of its cash balance because 
conditions have seemed to render it desirable not to issue bonds; thus 
the canal project now owes the Treasury $140,000,000. 

If that sum were now borrowed by issues of bonds there would be 
inducements offered to banks to buy them and inflate the currency still 
more, to which the Secretary objects; furthermore, as the Panama bonds 
are to be 3 per cents., their issue would probably cause a depreciation 
of the 2 per cents. which are held almost entirely by the banks. Hence 
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the Secretary asks that the Panamas be made not available for deposit 
for bank circulation. 

If then the Panama bonds are issued, the Treasury will have a large 
surplus and the Secretary would feel bound to pay off debt; to buy the 
2 per cents. would mean in one sense borrowing at 3 per cent. to pay 
off 2 per cents., and of course it would reduce the supply of 2 per cents. 
making it more difficult for banks to get them. 

Thus our currency problems are always intertering with a sound fis- 
cal policy. The Secretary’s position is quite logical and should receive 
full consideration; but the whole subject serves to emphasize the need 
for early action on the reform of our currency, so that the incongruous 
conditions, which always trouble the Treasury officials, shall be finally 
done away with. Nevertheless the suggestion of the Secretary is open 
to question and should be fully discussed. 

While the country’s credit is not now dependent upon the sinking 
fund pledge, it would nevertheless strike many of our people as deplor- 
able to be constrained to repeal the law for such a reason. Neverthe- 
less, as it is now treated, it is a dead letter upon the assumption that 
because we are some $280,000,000 ahead in our payments of debt, we 
have done more than called for by the pledge. Its repeal might at some 
day in the future be regarded detrimental to our national credit; we 
might be in a position to require large sums quickly from lenders of 
money. Even now there are rumors of war, given currency and cred- 
ence by members of Congress and others. 

What Secretary MacVeagh proposes to substitute is a provision that 
will permit him to pay off bonds from the surplus funds. This author- 
ity he now actually has without further legislation; and if there is no 
harm in having omitted to carry out the sinking fund law in the past, 
there can be none in continuing to do so, so long as the excess payments 
continue to cover the requirements. 

The underlying merit of the sinking fund law is that when the ex- 
cess debt payments have been balanced by the requirements,there will be 
a need for observance of the pledge which Congress must recognize; and 
this will serve as a curb upon lavish appropriations, especially when we 
shall have reached a stage, now in sight, where we shall have a proper 
budget system. Great Britain pays due regard to its sinking fund and 
we shall lose nothing by doing the same. The repeal of the law would 
be a radical step, not readily retraced, and hence the matter should be 
thoughtfully debated in and out of Congress. 











THE SEASONAL DEMAND FOR MONEY. 


BY MAURICE L. MUHLEMAN, 
Author of *‘A Plan for a Central Bank,” published by the Banking Law JOURNAL. 


NE of the most important of the many volumes which have been 
issued by the National Monetary Commission, has just appeared 
under the title ““ Seasonal Variations in the Relative Demand for 
Money and Capital in the United States.’’ It is the work of Pro- 

fessor Edwin W. Kemmerer of Cornell University, who has contributed 
a number of valuable monographs to the literature on the money ques- 
tion. 

The volume of work involved in the preparation is evidenced by the 
500 pages of material, of which more than one-half consists of statisti- 
cal tables and another fourth of diagrams based upon these tables; but 
in each case the statistical material has been subjected to calculations in 
order to establish the basis tor the diagrams and arrive at index num- 
bers to illustrate the relation between the statistics for the periods under 
review, which cover in some instances 19 years, in others only a decade, 
in one only four years. 

In the absence of records of certain movements of money and the 
imperfect condition of records of others, the subject could not be as fully 
covered as was desired. Nevertheless research and careful painstaking 
labor with the material in hand, has made it possible to present a study 
which many will regard as by far the most valuable that has been pro- 
vided by the Commission. For the supply of money and capital and its 
relation to the demands of trade, together with the resulting interest 
charges, constitute the crux of the money question, certainly so far as 
our business men are concerned. 

In dealing with the question, Professor Kemmerer pursued the study 
of (a) interest rates as significant of the influence of demand and sup- 
ply; (6) the loans, deposits and reserves of banks and (c) the gov- 
ernment statistics of the volume of coin and currency, as data pertaining 
to supply; (d) foreign exchange rates, (¢) domestic exchange rates, as 
further evidences of demand; (/) the actual movement of money to and 
fro, including exports and imports of gold; (¢) the clearing-house re- 
turns which manifestly represent the extent of the use of ‘‘deposit- 
currency’’ (checks) and finally (/) as an index of the changesin the 
market value of money or capital, the market prices of twenty-seven 
representative bonds upon the New York Stock Exchange. 

As already intimated these data are not all complete, some are abso- 
lutely so; others are unobtainable except for certain periods or for cer- 
tain localities; in some cases the plan of covering the full period from 
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1890 to 1908 inclusive had to be abandoned. Yet sufficient data in each 
of the classes for which complete returns were not available, have been 
brought together to furnish a fairly satisfactory index of the nature of 
variations by seasons; and the data for the topics which could be ob- 
tained in full, serve to make up in part for the deficiencies. 

The general course pursued was to obtain averages of the annual 
movements to reach for each week of the vears a figure that would thus 
reflect the general trend; the adoption of a system of index numbers 
that would reflect this and show at a glance the course of each movement 
by weeks; indicating by the figure 100 the maximum and by a 0 the 
minimum movement for the year. In other words, the final tables as 
well as the diagrams, present the course of the variations for the aver- 
age of nineteen or ten years, as the case may be, and not for each 
year; although the movement for each year is given in the detailed 
statements in the appendix. This system of averaging serves to neu- 
tralize the influence of exceptional variations, upward or downward, in 
certain years of unusual demand or the unusual absence of demand. 

In the discussion of interest rates the author confines himself to the 
New York City reports, including call loans on Stock Exchange opera- 
tions, commercial paper at 60 to 90 days, and four months’ loans gen- 
erally. He regards the data for the chief money center as fairly reflec- 
tive of the conditions for the entire country, since in the nature of 
things the influence of demand and supply concentrate there where the 
banks of the rest of the country keep their surplus means on deposit. 
This exclusion of the movement of the interest rate at other commercial 
centers is regrettable, since it renders the conclusions incomplete; this 
is, however, partially made up by the tables showing domestic exchange 
rates upon New York at these centers, and the bank reserves held there. 

The deductions drawn from the interest rate tables are that whereas 
average call loan rates fluctuated between 2.28 per cent. and 7.38 per 
cent. the rate for ordinary commercial bills ranged between 4.08 per 
cent. and 5.33 per cent. while four months paper fluctuated between 3.4 
per cent. and 5.1 per cent. The lower rates in each case came in June; 
the higher call rate obtained in December, whereas the higher commer- 
cial rates were recordedin September. It is noteworthy, however, that 
the average minimum call rate was approximated in very many of the 
weeks, standing under 3 per cent. in nineteen; and was near the maxi- 
mum in only one other week, standing at over 6 per cent. in only five. 
On the other hand 60 to 90 day paper cost between 4 and 4% per cent. 
in sixteen weeks and over 5 per cent. in nine; while four months’ loans 
were under 4 per cent. in twelve weeks and over 4% per cent. in seven- 
teen. Thus the general average for callloans is considerably lower than 
for the others. 

As might be expected, as a condition precedent to the variation in 
interest rates, the average reserves of the New York City banks were 
high in or about June and lowest in December; but abnormally high 
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ratios are shown for January. The variation in the intensity of demand 
as shown by the index numbers was between 77.3 and 34.6, exclusive 
of the abnormal period when 13.1 was the minimum. This abnormal 
period occurs annually immediately after the beginning of the year, 
when funds released from use in country banks flow into New York and 
before the city banks can adjust themselves thereto by placing the 
funds. The bank reserve tables for other cities reflect somewhat dif- 
ferent conditions; those of Chicago and St. Louis show a minimum 
demand in May and a maximum in October; New Orleans shows a 
minimum in January anda maximum in November; San Francisco, 
although governed by other conditions indicates the same seasonal vari- 
ation. 

The deductions made from the necessarily imperfect data relating 
to the actual movement of money, covering only four years, might be 
regarded as least conclusive, were they not generally in harmony with 
the trend indicated by the other data. The New England States show 
movements that have no important bearing upon the general subject, 
since their highest receipts and highest shipments fall within the same 
months, March and October. The Eastern States, including New York, 
show highest receipts in January and highest shipments in September 
(crop-moving), with corresponding counter-movements in March and 
April (seeding period). Chicago as the supply center of the great grain 
territory shows asimilar movement variation; St. Louis which provides 
a slightly different demand gives somewhat different results, showing 
maximum shipments in October. In the general result the intensity of 
demand is placed, as was to have been expected from known conditions, 
in the fall months. 

Special attention should be accorded the New York City movement 
respecting its volume. The four years under consideration (1905-8) 
include the extraordinary experiences of 1907 when panic conditions 
called for enormous shipments (247 millions) and those of 1908 when 
the return flow brought back even more money (265 millions). The 
usual amount of shipments may be placed at 150 millions, but these fig- 
ures include sums not relating to the country’s business proper except 
somewhat remotely. Indeed, taken together the receipts and shipments 
as reported for the period show that the banks of the metropolis lost 74 
millions, which was at variance with the facts. (The receipts aggre- 
gated 649 millions and the shipments 723 millions). 

The New York movement must hence be analyzed; when thisis done 
it will be found that the national bank notes received are transferred to 
Washington for redemption, thus being included as both receipts and 
shipments, as is proper; but the returns from Washington for the notes 
redeemed are made in large part by checks upon the New York Sub- 
Treasury, which are collected through the clearing house. Hence there 
is no offsetting receipt of currency reported. When, figuring upon the 
weekly movement of cash in New York City, the financial writers al- 
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ways make allowance for this Sub-Treasury operation, which at times 
is favorable to the banks, but at others draws money from them. 

Regarded from the seasonal point of view the figures as reported re- 
flect the general trend already referred to quite satisfactorily: and of 
course this is the object of that study. Taken for the ten year period 
the net average movement out of banks began in August and continued 
until the second week in December, when the return movement became 
operative. The maximum outward occurs in the first week of October 
($3,883,000) the highest inward in the third week of January ($7,773,- 
000); a decided falling off occurs in the inward movement in March, 
but a greater volume comes in later. 

In dealing with the actual money supply as reported monthly by the 
Government, the author classifies the kinds of money as © presumably 
elastic’’ (gold, gold certificates and national bank notes,) and “ pre- 
sumably inelastic ’’ (all other kinds.) In fact, of course, there is little 
elasticity in the national bank note volume; for even when sent in for 
so-called redemption, the volume of money is not thereby diminished. 
In the case of gold, and the gold certificates based thereon, we have as 
elements of elasticity the production and the export and import move- 
ment; the latter being the most nearly indicative circumstance. In this 
connection it should be stated that the volume of small change in use is 
a useful index to the fluctuation of the volume of retail trade, which has 
not been considered by Professor Kemmerer in this study. 

Notwithstanding the necessarily defective character of our currency 
as thus set forth, so far as elasticity goes, the average figures covering 
nineteen years show, in the case of both classes, a seasonal variation 
approximately in harmony with the general trend. The maximum of 
money in circulation is reached in December, shows a sharp downward 
course immediately thereafter, fluctuates somewhat in March, and be- 
gins the upward course in August steadily rising to the maximum. For 
the same period of nineteen years the average foreign movement of gold 
is reflected similarly; the trend is favorable to imports in March, to 
exports in May and June, reversing in August and reaching a climax 
in October, then declining to an export movement in January. Feb- 
ruary shows the lowest degree of variation. 

Of course foreign exchange rates are in almost accurate harmony 
with this gold shipment; and that this phase of the movement of money 
and capital is in a very considerable measure reflective of the general 


status, is shown by a comparison of domestic exchange rates (using 
the rate at Chicago on New York as typical). The index of demand is 
low in January, advancing in March, falling in May and June, there- 
after rising, reaching a maximum in September, falling sharply toward 
the close of the year. Thus domestic demand is manifested somewhat 
earlier than the foreign movement, which is natural, since the latter 
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does not actually become operative until the pressure from the interior 
in New York is felt potentially., 

It is of interest to note that the Treasury balance, which plays so im- 
portant a part in the mechanism of our money supply, is also subject to 
fluctuations when considered for a period of years. Thus the average 
condition shows a high point in March and a low point in January, with 
a sharp temporary decline in May, but after July always tending down- 
ward excepting only in December. There is alsoa table showing the 
amounts of the Treasury funds in depository banks, which shows, by 
averages, that July has been the month when they were lowest and 
December that in which they were highest. 

Most interesting to many will be the presentation of the weekly clear- 
ing house transactions, as representative both of the use of deposit cur- 
rency and the volume of the country’s business. Covering nineteen 
years the lowest average falls in September for the entire country ; the 
highest in November. Taking the general trend, using index No. 50 
as a mean point, it is rather above in January, falls sharply in Febru- 
ary and after fluctuation rises equally sharply inMay (almost to the 
highest point); after a violent reaction still in May it remains below 50 
until September, the final reaction from the maximum in October fol- 
lowing after some fluctuations. 

The suggestive fact is presented that New York City’s clearings fluc- 
tuate quite similarly as do those of the entire country. Since a very 
large part of the volume of the exchanges in New York originates in 
stock operations, the speculative business of the metropolis appears to 
give the ruling complexion to the whole country’s exhibit. For this 
reason it would have been valuable had the author also used the clearings 
exclusive of New York as a more representative index of the general 
business. Taking the figures for Chicago February is lowest and May 
highest; July and August show under the mean point (50) and the rest 
of the year is well above, a sharp fall occurring in the last week of 
December. 

St. Louis clearings are nearly the same as those of Chicago, but 
show less violent fluctuations; thus Chicago shows a rise from index 
number 10 to 77 within two weeks, whereas St. Louis in the same period 
goes from 10 to 48 only. New Orleans shows the effect of climatic con- 
ditions upon business, having continuously lowering averages from 
March to September; thereafter steady and active advances, the maxi- 
mum being reached in December. San Francisco’s record is quite sim- 
ilar respecting fluctuating lines to that of St. Louis; but whereas the 
latter city has two low points February and June, the Pacific metrop- 
olis has them in February and March; in both cases the maximum comes 
in November, but St. Louis after a reaction has a second turn to an 
equally high point in December. 

The effect of the conditions already considered upon prices of bonds 
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is next to be reviewed; that upon other prices is (for want of adequate 
material probably,) omitted. Taking the entire list of twenty-seven 
bonds which have been the subject of this branch of the study, the vari- 
ations in average prices show relatively slight variations 46y months ; the 
demand for money reflected thereby is least in February and greatest 
in October, with arise in March and a second low point in June; De- 
cember shows most variations because of end-of-year demands for 
money by the security markets, anda momentary high point in advance 
of October’s maximum is recorded. 

It is not necessary for our purpose to follow the individual bond rec- 
ords in detail; but the general conclusions are interesting. Thus there 
are trends in the bond market, apparently neutralizing any special feat- 
ures by which any one of these bonds may commend itself to investors, 
which trends correspond surprisingly closely with those of the money 
market. 

The author has also considered the statistics of commercial failures, 
confining himselt however to their number. The averages for the nine- 
teen year period are lowest in May and June, generally the period of 
easy money rates; they rise somewhat in July, fallagain in September, 
after which there is a steady advance to December, the last week of which 
records the greatest number of business casualties. After the turn of 
the year the index number falls from 80 to 30 in February, to 20 in April 
and to 13in June. 

The work of Professor Kemmerer, which is herein only briefly re- 
viewed, thus gives us concrete data to confirm that which observers had 
hitherto known only vaguely; it shows furthermore that the numerous 
factors which go to make up the total knowledge which we have, oper- 
ate upon the whole upon identical lines. There is much more to be 
done in this line to develop conditions by sections in order to be fully 
informed respecting local needs; but the ground-work for the compre- 
hensive study isfurnished by this volume. 


WHAT THE ARGENTINO WANTS. 


Under the head of *' Progressive Argentina,’’ James Davenport 
Whelpley writes in the March Century magazine as follows: 
‘** The cry of the Argentino is for the development of his country. He appre- 


ciates our expressions of goodwill and reciprocates them, but asks more or less im- 
patiently for American-owned banks, American-owned railroads, industrial and power 
plants, and wonders why they do not come. He hears of our great wealth, enter- 
prise, and adventurous spirit, but he sees few manifestations thereof in his dealings 
with us. With much less than five million dollars of American capital invested in 
the Argentine, we ask the lion’s shares of Argentine trade for geographical and senti- 
mental reasons. Is it greatly to be wondered at that we move slowly toward getting 
it?” 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 
CITING RECENT AND IMPORTANT DECISIONS. 


(These articles were commenced in the July, 1909, issue.) 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


IV. NEGOTIATION. 
A. RESTRICTIVE INDORSEMENTS. 
1. /ndorsements prohibiting further negotiation. 
2. Indorsements constituting indorsee agent. 
3. Jndorsement to one person in trust for another. 
4. Effect of restrictive indorsements. 
&. QUALIFIED INDORSEMENTS. 
Cc. CONDITIONAL INDORSEMENTS. 


A. RESTRICTIVE INDORSEMENTS. 
1. /ndorsements prohibiting further negotiation. 


HE Negotiable Instruments Law describes three classes of re 

strictive indorsements. (Section 66 of the New York Act.) 

It first mentions those which prohibit a further negotiation 

of the instrument, as, for instance,an indorsement reading ‘‘ pay 

to Aonly.” An indorsement of this kind, to be effective as a restrict- 

ive indorsement, must contain express words of restriction. The 

mere absence of words implying power to negotiate does not make 

the indorsement restrictive, and does not deprive the instrument of 

negotiability. To illustrate, if the payee of a negotiable note in- 

dorses it ‘‘pay to A,” omitting the usual words ‘‘or order,” the in- 

dorsement is special, not restrictive. The effect is the same as if the 
instrument had been indorsed ‘*‘ Pay to A, or order.” 

In Leavitt v. Putnam, 3 N. Y. 494, it appeared that the note sued 
on had been indorsed by the payee—‘*‘ Pay the withinto A. Thatcher.” 
Thatcher indorsed without recourse, and delivered the note for con- 
sideration to a bank, in behalf of which the action was brought 
against the payee. It was claimed by the defendant that his indorse- 
ment was in effect a new draft, which, being payable to Thatcher 
only, was not negotiable, and that, under the law then in force the 
action could not be maintained in the name of the plaintiff. Onthe 
question of negotiability the court said: ‘‘The note in the present 
case was upon its face transferable, and its character in respect to 
negotiability could only have been changed by an indorsement con- 
taining words of express restriction. The defendant’s indorsement 
was a full one, containing the name of the person in whose favor it 
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was made, but omitting the words ‘or order,’ the legal effect of which 
was, nevertheless, to make note payable to him or his order, and his 
indorsement, therefore, was effectual to transfer note to plaintiff.” 


2. Indorsements constituting indorsee agent. 

A second class of restrictive indorsements are those by which the 
indorsee is constituted the agent of the indorser. This is the most 
common form of restrictive indorsement. It includes indorsements 
for collection. An indorsement for collection does not pass title to 
the indorsee. 

An indorsement ofa draft for collection limits the effect which 
would have been given to a general or blank indorsement, and warns 
parties dealing with it that there is no intent to transfer the owner- 
ship or proceeds of the draft. Northwestern National Bank of Chi- 
cago v. Bank of Commerce, 107 Mo. 402. 

In Bank v. Craig, 63 Ohio St. 374, a bank, receiving a note in- 
dorsed for collection, drew a draft in payment and forwarded the 
draft to the one from whom it received thenote. The cashier of the 
bank, who was one of the three makers of the note, handled the trans- 
action for the bank. Later the bank brought suit against another of 
the makers on the note. It was held that the bank could not recover. 
The indorsement was restrictive, and authorized the bank to do 
nothing more than receive payment. The transaction was an extin- 
guishment of the note, not a transfer of it. The bank had no power 
to sell or transfer the note, restrictively indorsed as it was. If the 
note had been paid with the consent of the maker, against whom the 
bank brought suit, the maker would have been liable to the bank as 
on a reissued note, or as for money paid to his use. But, as against 
a maker, who did not assent, the bank had no right of action whatever. 

A lumber company in Mobile, Ala., drew drafts on the defendants 
in London, against shipments of timber which were discounted by the 
Bank of Mobile, which indorsed the drafts restrictively to plaintiffs, 
‘for collection per account of the Bank of Mobile.” The drafts were 
accepted by the defendants and the plaintiffs allowed the bank of 
Mobile to draw against the drafts before maturity, of which fact the 
defendants were not aware. Before the drafts matured, the lumber 
company, failing to ship the timber, paid the drafts to the Bank of 
Mobile and wrote to the defendants releasing them on their accept- 
ances. Subsequently both the lumber company and the Bank of 
Mobile failed. The plaintiffs’ only hope was to bring suit against the 
defendants. It was held that they could not recover. 

The indorsements were restrictive. The drafts were indorsed for 
collection and ownership was not transferred thereby to the plaintiffs, 
but remained in the Bank of Mobile. The payment to the Bank of 
Mobile, then, wasa perfectly good payment. The fact that the plain- 
tiffs had allowed the Bank of Mobile to draw against the drafts did 
not makeany difference. The plaintiffs had no property in the drafts; 
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nothing but an expectation that they would be paid at maturity, and 
their only remedy was an action against the Bank of Mobile. 

If the plaintiffs had insisted upon a general indorsement, they 
could have held the defendants. But, as stated by the Court: ‘‘A 
restrictive indorsement has been long used for the very purpose of 
preventing the property in the bill from passing, and its effect in so 
doing has now been sanctioned by the Legislature ; and it would be 
very dangerous to hold that, by reason of a secret arrangement be- 
tween the indorser and indorsee, a title can be conferred, and the 
property pass, and so the rights of the acceptor be affected, without 
his knowledge.”’ Briefly put, ‘‘ parties must open their eyes and read 
before the discount.’’ This was the case of Williams, Deacon & Co., 
v. Shabolt,an English decision, reported in 1 Cababe & E., page 529. 


3. /nudorsement to one person in trust for another. 


The third class of restrictive indorsements are those which vest 
title to the instrument in trust for, or to the use of, some other per- 
son. An example of such an indorsement is one which reads ‘‘ Pay 
A for the account of B.” A restrictive indorsement of this kind came 
up in connection with a question of consideration in the case of Hook 
v. Pratt, 78 N. Y. 371. 

As a general rule an indorsement of a negotiable instrument 
imports a consideration, and if in fact there was noconsideration, the 
burden of proving it is upon the party alleging it. But some restrict- 
ive indorsements negative the presumption of consideration. 

In the case just cited it appeared that a party named Haskin drew 
a bill for $5,000 payable to his own order, and indorsed it to order of 
plaintiff, Mrs. Hook, ‘‘for benefit of her son Charlie.’”” After Haskin’s 
death Mrs. Hook brought suit against his executors on the bill. Defend- 
ants waived demand on the drawee and notice of protest. For a de- 
fense they relied upon the ground that the indorsement was restric- 
tive and, therefore, negatived the presumption of consideration. But 
it was held that the plaintiff could recover without proving a con- 
sideration. The restrictive indorsements which negative the pre- 
sumption of consideration, are such as indicate that they are not in- 
tended to pass the title, but merely to enable the indorsee to collect 
for the benefit of the indorser, such as indorsements ‘‘for collection” 
or others indicating that the indorser is entitled to the proceeds. 
These indorsements create merely an agency, and negative the pre- 
sumption of the transfer of the bill for a valuable consideration. But 
the indorsement in the case presented afforded no such indication. 
The indorser parted with title to the bill and the presumption was 
that he did so for a consideration. The indorsement was restrictive 
only to the extent that it gave notice of the rights of the beneficiary 
and protected him against a misappropriation. If Mrs. Hook had 
attempted to transfer the instrument in payment of her own debt her 
transferee would have taken it subject to the trust. 
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4. Effect of restrictive indorsement. 

The rights which a restrictive indorsement confers upon an in- 
dorsee are set forth in section 67 of the Negotiable Instruments Law. 
It is there declared that the indorsee, under such an indorsement, is 
entitled to receive payment on the instrument, to bring any action 
on it which the indorser could bring and to transfer his rights as such 
indorsee, where the form of the indorsement authorizes him to do so. 
But all subsequent indorsees acquire only the title of the first indorsee. 

The question has been raised as to the effect of a restrictive in- 
dorsement on an instrument payable to bearer. The statute provides 
(in section 70 of the New York act) that where an instrument paya- 
ble to bearer is indorsed specially, it may nevertheless be further 
negotiated by delivery. That is, if an instrument payable to bearer 
is indorsed by the holder ‘‘ Pay to A or order,” A’s indorsement is 
not necessary to the negotiation of the instrument. He may transfer 
by delivery of theinstrument without his indorsement. But the stat- 
tte says nothing as to the effect of a restrictive indorsement in such 
acase. Inasmuch as the effect of a special indorsement on an instru- 
ment payable to bearer is expressly stated, it would seem that the 
same effect is not to be given toa restrictive indorsement on such an 
instrument. Had the statute contemplated the transfer of a bearer 
instrument, restrictively indorsed, by delivery, it would have ex- 
pressly so stated. It would follow that a restrictive indorsement on 
an instrument payable to bearer, has the same effect that such an in- 
dorsement has on an instrument which designates a particular per- 
son as payee. In Johnson v. Mitchell, 50 Tex. 212, it was held that 
a restrictive indorsement on a check payable to bearer stops its cur- 
rency. 

From what has been written on the subject of restrictive indorse- 
ments it will be seen that indorsements of this kind may be divided 
under two heads: those which make the indorsee the agent of the 
indorser for purposes of collection, and those which make the indorsee 
a trustee for some third person. Upon an indorsement of the first 
kind the instrument is no longer negotiable. This class includes 
indorsements ‘‘ For collection,’”’ and indorsements such as ‘‘ Pay A 
only,” or ‘‘ Pay A for my account.” Itis apparent from the form of 
the indorsement that the indorsee is givena mere authority to receive 
payment for the benefit of the indorser, and that the indorser does 
not intend to transfer title. There being no intention to transfer, 
the instrument cannot be negotiated through theindorsement. Fur- 
thermore the indorsement is notice to purchasers that its operation 
is limited. 

The other class includes indorsements such as ‘‘ Pay A or order 
for the benefit of B.” These indorsements have received a different 
construction at the hands of the courts. Where an instrument is so 
indorsed the courts hold that title passes to the indorsee unless 
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words are used which are inconsistent with such aconstruction. The 
indorsee in such a case cannot, of course, transfer the instrument 
in payment of a personal obligation, and every transferee takes the 
instrument subject to the trust created by the indorsement. 

B. QUALIFIED INDORSEMENTS. 

A qualified indorsement is one which constitutes the indorser a 
mere assignor of the title of theinstrument. (Section 68 of the New 
York statute). The most usual qualified indorsement is the indorse- 
ment without recourse. A qualified indorsement, however, may be 
made by the use of any other words of similar import, for instance: 
‘* Sans recourse,” or ‘‘ At the indorsee’s own risk.” Such indorse- 
ments throw no discredit upon the instrument and do not impair its 
negotiability. The words used must clearly indicate that the in- 
dorser intends to disclaim liability. This is illustrated in the case 
of Markey v. Corey, 108 Mich. 184, where the note sued on was in- 
dorsed in the following form: ‘‘I hereby assign the within note to 

It was held that this indorsement did not relieve the in- 
dorser from liability. It should, however, be noted that this form 
of indorsement does not render the indorser subject to the liabilities 
of an ordinary indorser in all jurisdictions. The effect of such an 
indorsement is not expressed in the Negotiable Instruments Law and 
this species of indorsement is differently construed in different juris 
dictions. On this point the reader may refer to the article of this 
series published in the February, 1911, issue of the Banxinc Law 
JourNAL, at page 118. 

In the case of Evans v. Freeman, decided by the Supreme Court 
of North Carolina, and published in December, 1906, issue of the 
Bankinc Law JourRNAL at page 974, the note sued on was indorsed 
thus: ‘* For value received, I hereby transfer and assign all my right, 
title and interest in and to the within note to ” Contrary to 
the Michigan decision above referred to it was held that this wasa 
qualified indorsement. The action was not brought against the in- 
dorser, but against the maker. The question involved wasas to the 
effect of such an indorsement upon the negotiability of the instru- 
ment. The maker contended that the indorsement was of such a 
character as to destroy the negotiability of the note and subject 
in the hands of the holder to defenses which the maker might have 
asserted as against the original payee. It was held that, whatever 
the law might have been prior to the adoption of the Negotiable 
Instruments Law, by the express provision of that statute, this in- 
dorsement did not impair the negotiable character of the instru- 
ment. 

An indorsement without recourse, or any other qualified indorse- 
ment, does not absolve the indorser from all liabilities. He is liable 
on certain warranties specified in the statute. He warrants that the 
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instrument is genuine, that his title is good, that all prior parties 
had capacity to contract, and that he has no knowledge of any fact 
which would impair the validity of the instrument or render it value- 
less. He does not warrant (as the general indorser does) that the 
instrument will be paid by the other parties at maturity and that, if 
they do not pay it, he willsee that it is paid. This question is cov- 
ered by subsequent sections of the statute and will be taken upina 
later article. 
C. CONDITIONAL INDORSEMENTS. 

A conditional indorsement is one by which the title to the instru- 
ment does not pass until the condition mentioned in the indorsement 
is fulfilled. An indorsement ‘‘ Pay A or order if he marries before 
he is 25 years old,” or ‘‘ Pay B upon completion of the work on my 
house,” would be conditional. Examples of conditional indorse- 
ments are rare. Robertson v. Kensington, an English decision, 4 
Taunt. 30, is the leading case. There this indorsement was made 
on an ordinary draft: ‘‘ Pay the within sum to Messrs. Clerk & 
Ross, or order, upon my name appearing in the ‘ Gazette’ as ensign 
in any regiment in the line, between the Ist and 64th, if within two 
months from this date.” The draft was transferred to bona fide 
holders, and the acceptors paid it to one of these at maturity. In 
the meantime the indorser’s name had never appeared in the Gazefte 
as an ensign, and he brought suit as the payee of the bill against the 
acceptors, who had accepted after his indorsement had been written 
onit. ‘*‘ Andit isto be inferred from the report of the case,” says 
Mr. Norton in his work on Bills and Notes, page 122, ‘‘ that the court 
decided that such an indorsement was only a conditional transfer of 
the absolute interest in the bill, and, its condition never having been 
performed, the transfer was defeated.” 

If this case of Robertson v. Kensington had come up under the 
Negotiable Instruments Law it would have been decided differently. 
Section 69 of the New York Act provides: ‘*‘ Where an indorsement 
is conditional, a party required to pay the instrument may disregard 
the condition and make payment to the indorsee, or his transferee, 
whether the condition has been fulfilled or not. But any person to 
whom an instrument so indorsed is negotiated will hold the same, 
or the proceeds thereof, subject to the rights of the person indors- 
ing conditionally.” 

The first sentence of this section is substantially the same as the 
corresponding section of the English Bills of Exchange Act. In his 
note to this clause Judge Chalmers says: ‘‘ This section alters the 
law. It was formerly held that if a bill was indorsed conditionally, 
the acceptor paid it at his peril if the condition was not fulfilled. 
This was hard on him. If he dishonored the bill he might be liable 
to damages, and yet it might be impossible for him to find out if the 
conditions had been fulfilled.” 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


OKLAHOMA, NEBRASKA AND KANSAS DEPOSIT GUAR- 
ANTY STATUTES HELD CONSTITUTIONAL. 


Noble State Bank, Piaintiff in Error, v. C. N. Haskell, G. W. Bellamy, J. P. Connors, J. A. Menefee, 
M. E. Trapp and H. H. Smock, U.S. Sup. Ct., Oct., 1910, Term. 31 Sup. Ct. Rep. 186 


In error to the Supreme Court of the State of Oklahoma to review 
a decree which affirmed a decree of the District Court of Logan County 
in that state dismissing the petition in a suit to enjoin the levy and 
collection from a state bank of an assessment for the purpose of 
creating a depositors’ guaranty fund. Affirmed. 

Mr. Justice Holmes delivered the opinion of the court: 

This is a proceeding against the governor of the state of Oklahoma 
and other officials who constitute the state banking board, to prevent 
them from levying and collecting an assessment from the plaintiff 
under an act approved December 17, 1907. This act creates the board, 
and directs it to levy upon every bank existing under the laws of the 
state an assessment of 1 per cent of the bank's average daily deposits, 
with certain deductions, for the purpose of creating a depositors’ 
guarantyfund. There are provisos for keeping up the fund, and by 
an act passed March 11, 1909, since the suit was begun, the assess- 
ment is to be 5 per cent. The purpose of the fund is shown by its 
name. It is to secure the full repayment of deposits. When a bank 
becomes insolvent and goes into the hands of the bank commissioner, 
if its cash immediately available is not enough to pay depositors in 
full, the banking board is to draw from the depositors’ guaranty fund 
(and from additional assessments if required) the amount needed to 
make up the deficiency. A lien is reserved upon the assets of the 
failing bank to make good the sum thus taken from the fund. The 
plaintiff says that it issolvent and does not want the helpof the guaran- 
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ty fund, and that it cannot be called upon to contribute toward secur- 
ing or paying the depositors in other banks, consistently with article 
1,§ 10, and the 14th Amendment of the Constitution of the United 
States. The petition was dismissed on demurrer by the supreme court 
of the state. 22 Okla. 48, 97 Pac. 590. 

The reference to article 1, § 10, does not strengthen the plaintiff's 
bill. The only contract that it relies upon is its charter. That is 
subject to alteration or repeal, as usual, so that the obligation hardly 
could be said to be impaired by the act of 1907 before us, unless that 
statute deprives the plaintiff of liberty or property without due pro- 
cess of law. See Sherman v. Smith, 1 Black, 587, 17 L. ed. 163. 
Whether it does so or not is the only question in the case. 

In answering that question, we must be cautious about pressing 
the broad words of the 14th Amendment to a drily logical extreme. 
Many laws which it would be vain to ask the court to overthrow could 
be shown, easily enough, to transgress a scholastic interpretation of 
one or another of the great guaranties in the Bill of Rights. They 
more or less limit the liberty of the individual, or they diminish prop- 
erty toacertain extent. We have few scientifically certain criteria 
of legislation, and as it often is difficult to mark the line where what 
is called the police power of the states is limited by the Constitution 
of the United States, judges should be slow to read into the latter 
a nolumus mutare as against the law-making power. 

The substance of the plaintiff’s argument is that the assessment 
takes private property for private use without compensation. And 
while we should assume that the plaintiff would retain a reversionary 
interest in its contribution to the fund, so as to be entitled to a re- 
turn of what remained of it if the purpose were given up (see Danby 
Bank v. State Treasurer, 39 Vt. 92, 98), still there is no denying that 
by this law a portion of its property might be taken without return 
to pay debts of a failing rival in business. Nevertheless, notwith- 
standing the logical form of the objection, there are more powerful 
considerations on the other side. In the first place, it is established 
by a series of cases that an ulterior public advantage may justify a 
comparatively insignificant taking of private property for what, in 
its immediate purpose, is a private use. And in the next, it would 
seem that there may be other cases besides the everyday one of tax- 
ation, in which the share of each party in the benefit of a scheme of 
mutual protection is sufficient compensation for the correlative burden 
that it is compelled to assume. At least, if we have a case within 
the reasonable exercise of the police power, as above explained, no 
more need be said. 

It may be said in a general way that the police power extends to 
all the great public needs. It may be put forth in aid of what is sanc- 
tioned by usage, or held by the prevailing morality or strong and 
preponderant opinion to be greatly and immediately necessary to the 
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public welfare. Among matters of that sort probably few would 
doubt that both usage and preponderant opinion give their sanction 
to enforcing the primary conditions of successfulcommerce. One of 
those conditions at the present time is the possibility of payment by 
checks drawn against bank deposits, to such an extent do checks re- 
place currency in daily business. If, then, the legislature of the 
state thinks that the public welfare requires the measure under con- 
sideration, analogy and principle are in favor of the power to enact 
it. Even the primary object of the required assessment is not a private 
benefit, as it was in the cases above cited of a ditch for irrigation or 
a railway to a mine, but it is to make the currency of checks secure, 
and by the same stroke to make safe the almost compulsory resort of 
depositors to banks as the only available means for keeping money 
on hand. The priority of claim given to depositors is incidental to 
the same object, and is justified in the same way. The power to re- 
strict liberty by fixing a minimum of capital required of those who 
would engage in banking is not denied. The power to restrict invest- 
ments to securities regarded as relatively safe seems equally plain. 
It has been held, we do not doubt rightly, that inspections may be 
required and the cost thrown on the bank. The power to compel 
beforehand, co-operation, and thus, it is believed, to make a failure 
unlikely, and a general panic almost impossible, must be recognized, 
if government is to do its proper work, unless we can say that the 
means have no reasonable relation tothe end. So far is that from 
being the case that the device is a familiar one. It was adopted by 
some states the better part of a century ago, and seems never to have 
been questioned until now. 

It is asked whether the state could require all corporations or all 
grocers to help to guarantee each other’s solvency, and where we are 
going to draw the line. But the last is a futile question, and we will 
answer the others when they arise. With regard to the police power, 
as elsewhere in the law, lines are picked out by the gradual approach 
and contact of decisions on the opposing sides. It will serve asa 
datum on this side, that, in our opinion, the statute before us is well 
within the state’s constitutional power, while the use of the public 
credit on a large scale to help individuals in business has been held 
to be beyond the line. 

The question that we have decided is not much helped by pro- 
pounding the further one, whether the right to engage in banking 
is or can be made a franchise. But as the latter question has some 
bearing on the former, and as it will have to be considered in the 
following cases, if not here, we will dispose of it now. It is not an- 
swered by citing authorities for the existence of the right at common 
law. There are many things that a man might do at commonlaw that 
the states may forbid. He mightembezzle until a statute cut down his 
liberty. We cannot say that the public interests to which we have 
diverted, and others, are not sufficient to warrant the state in taking 
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the whole business of banking under its control. On the contrary, 
we are of opinion that it may go on from regulation to prohibition ex- 
cept from such conditions as it may prescribe. In short, when the 
Oklahoma legislature declares by implication that free banking isa 
public danger, and that incorporation, inspection, and the above- 
described co-operation are necessary safeguards, this court certainly 
cannot say that itis wrong. Some further details might be mentioned, 
but we deem them unnecessary. Of course, objections under the 
state constitution are not openhere. Judgment affirmed. 


Ashton C. Shallenberger, Governor of the State of Nebraska, Silas R. Barton, Auditor of Public Ac_ 
counts of the State of Nebraska. et al., appellants, v. First State Bank of Holstein, Nebraska, et al. 


This case is governed by the decision in Noble State Bank v. Has- 
kell, ante. 

Assaria State Bank of Assaria, Ci'izens Bank of Axtell, et al., appellants, v. Joseph N. Dolley, as Bank 

Commissioner of the State of Kansas, and Mark Tulley, as State Treasurer of the State of Kansas. 

Mr. Justice Holmes delivered the opinion of the court: 

The case of Noble State Bank v. Haskell, just decided, cuts the 
root of the plaintiff's case,except so far as the Kansas lawshows certain 
minor differences from that of Oklahoma. The most important of 
these is that contribution to the fund is not absolutely required. On 
this ground it is said, and was thought by the circuit judge, that the 
law could not be justified under the police power. We cannot agree 
to such a limitation. If, as we have decided, the law might compel 
the contribution on the grounds that we have stated, it may try to 
bring about the same result by the creation of motives less compul- 
sory than command and of disadvantages in holding aloof less per- 
emptory than an immediate stop. We shall not go through the de- 
tails of minute criticism urged by the appellants, in most if not all 
of which they are in no way concerned. Perhaps the most striking 
of these subordinate matters is the preference of ordinary depositors 
over other creditors—a preference that seems to be overstated by 
the appellants. This, obviously, is in aid of what we have assumed 
to be the one of the chief objects and justifications of such laws,— 
securing the currency of checks. The ordinary deposits are those 
thatare drawn against inthatway. Anotherdiscrimination complain- 
ed of is that against unincorporated banks and banks not having a 
surplus of 10 percent. But ifthe state might require incorporation, 
it may give advantages to incorporated companies. It might provide 
that no banking business should be done except by corporations, and 
that corporations should not be formed or continue with less than a 
surplus of 10 per cent, both provisions being for the purpose of as- 
suring safety, If, instead of that, it allows the plaintiffs to keep on 
without incorporation, and with a smaller surplus, they cannot com- 
plain that the safer banks will outstrip them asthe result of the law. 
We think it unnecessary to discuss the case more at length. 

Decree affirmed. 
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BANK COLLECTING DRAFT SECURED BY BILL OF 
LADING NOT LIABLE FOR SHIPPER’S BREACH 
OF CONTRACT. 


Cosmos Cotton Co. v. First National Bank of Birmingham, Supreme Court of Alabama, November, 
1910. 


Shippers of cotton drew a draft on the vendees payable to the defendant bank 
and attached the bill of lading for the cotton. The bank cashed the draft, or placed 
the proceeds to the credit of the shippers. The draft was forwarded and paid by 
the vendees. It was held that the bank was not liable to the vendees for a shortage 
of the cotton, or a deterioration of quality. 


ANDERSON, J. This suit proceeds upon the theory, that notwith- 
standing the defendant bank, the payee of the draft, cashed the 
same or placed the proceeds thereof to the credit of the drawers, 
Smith & Coughlan, it became liable to the plaintiff, upon subsequent 
payment, by it, of said draft, as for the breach of the contract of 
sale between it, the plaintiff, and the consignor of the cotton and 
drawers of the draft, Smith & Coughlan, and which said draft, when 
paid by the plaintiff, had the bill of lading for the cotton attached 
thereto, and which said bill of lading, when delivered to the defend- 
ant, was indorsed in blank. The question therefore arises, did the 
defendant bank, who cashed the draft, or placed the proceeds thereof 
to the credit of the drawers, Smith & Coughlan, and who forwarded 
the same for collection with bill of lading attached, become liable 
to the plaintiff, upon payment of said draft, for a breach of the con- 
tract of sale, between the plaintiff and the vendors of the cotton, 
Smith & Coughlan, growing out of a shortage in the weight of the 
cotton or a deterioration in the quality? We think not. The de- 
fendant, by purchasing or cashing the draft, did not undertake 
thereby to carry out the contract of sale. Nor did the assignment 
of the bill of lading put the defendant in the shoes of the vendors 
and entail upon it the duty of standing sponsor for their warranties 
and obligations, connected with or growing out of the contract of 
the sale of thecotton. ‘‘ Assignments of bills of lading are not gov- 
erned by thecommercial law. The transferee simply acquires the title 
of the transferer of the goods described in them.’”’ Com. Bank of 
Selma v. Hurt, 99 Ala. 130; Jasper v. K. C. M. & B. R. R., 99 Ala. 
416; 4 Am. & Eng. Encyc. of Law, 549; 6 Cyc. 426. The transferee 
of the bill of lading gets only the title to the thing shipped or in- 
cluded in the bill of lading, and does not get a title to what should 
have been shipped, or to something which the vendor agreed to 
ship and which is not embraced in the bill of lading. It would, 
therefore, seem that one who gets a bill of lading as assignee, does 
not assume to carry out the contract of the assignor with the con- 
signee or drawee to the draft to which it is attached. He merely 
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gets such title as the transferer has in the goods, covered by the 
bill of lading, and he does not assume to warrant the obligations of 
the shipper as to quality or quantity. The foregoing rule seems to 
apply to unconditional transfers or assignments of bills of lading, 
but when the shipment is made with bill of lading attached toa 
draft for the purchase money, only a special property in the goods 
passes to the transferee, subject to be divested by the acceptance 
and payment of the draft. 4 Am. & Eng. Encyc. of Law, 548; Am. 
Nat. Bank v. Henderson, 123 Ala. 612. The defendant in the case 
at bar, acquired the draft for a valuable consideration, and when 
accepted and paid by the plaintiff, the defendant as the owner or 
payee of same, did not, in receiving the money thereon, become re- 
sponsible for the breach of the contract between the drawer and 
drawee. It was under no obligations to perform the contract of 
Smith and Coughlan and had the right to assume that, the draft it 
received and forwarded, and which was accepted and paid by the 
plaintiff, was a legitimate and regular transaction between the 
drawer and drawee and that it was right and proper that the latter 
should pay, asthe principal party; and the presumption of law, that 
such is the case, is its complete protection, if it received the draft in 
the ordinary course of business. Lehman, Durr & Co. v. Young, 63 
Ala. 526. The appellants contend, however, that the bill of lading, 
duly indorsed was attached to the draft, and that they had the right 
to rely upon it as a security protecting them in the payment of the 
draft. As heretofore set out, the defendant, by being the transferee 
of the bill of lading, was under the legal obligation to carry out the 
contract for Smith & Coughlan. They did not become a party to 
the contract of sale and the only representations or warranties that 
can be attributed to them, was that the bill of lading was in the 
same condition as when they got it from Smith & Coughlan. We 
doubt if the status would be changed, if the transfer of the bill of 
lading had been unconditioned, as it would only operate to transfer 
the title to the property, and not the contract of sale, so as to put 
the defendant in the shoes of Smith & Coughlan; but the transfer 
was conditional and was only a security for the draft, as the draft to 
which it was attached, shows upon its face, that the bill of lading 
was attached. The plaintiffs had knowledge, or notice of facts to 
put them on notice, that the payment of the draft would divest the 
defendant of any title or claim to the cotton, under the bill of lad- 
ing and that the bill of iading was simply held as collateral security 
for the draft, and which was sufficient to negative all idea that the 
defendant, in acquiring the bill of lading, had become the vendor of 
the cotton or had undertaken to perform the contract of Smith & 
Coughlan. This conclusion is supported by the great weight of au- 
thority, English and American, and some of which are directly in 
point, in law and fact, and is opposed by a very few cases, which 
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will be hereafter considered and discussed. Robinson v. Reynolds, 
42 E. C. L., 634; Hoffman v. Bank, 79 U. S. 181; Goetz v. Bank, 
119 U. S. 551; Blaisdell v. Bank, 96 Tex. 626; Arpin v. Owens, 140 
Mass. 144; Torleton v. Bank, 112 Iowa 706; Lewis v. Small, 117 
Tenn. 153; Hall v. Keller, 64 Kans. 211. 

The cases opposed are: Landa v. Lattin Bros., 19 Tex. Civ. App. 
249; Finch v. Gregg, 126 N. C. 176; Searles v. Smith, 80 Miss. 688, 
and perhaps the Eufaula Grocery Co. case, 118 Ala. 408. The 
case of Landa v. Lattin Bros., supra, was expressly overruled by the 
Supreme Court of Texas in the case of Blaisdell v. Bank, 96 Tex. 
626. And Finch v. Gregg, supra, was expressly overruled by the 
North Carolina court in the case of Mason v. Nelson, 62 S.E. Rep. 625. 

The case of Haas v. Citizen’s Bank, 144 Ala. 562, reaffirmed, 157 
Ala. 607, whether sound or not, can be differentiated from the pres- 
ent case, and in fact, from all the cases cited for and against the 
present holding. In this Haas case, the complaintaverred, not only 
that the bank acquired the draft and bill of lading, but purchased the 
account also, and on page 571, 144 Ala. the court, speaking through 
Tyson, J., stresses the point, that the bank purchased the account 
and does not fasten its liability upon the draft and bill of lading 
alone. In response to the contention, by the bank, that it held the 
draft as a bona fide purchaser and was not therefore liable, the court 
says: ‘‘To so hold would be to give effect to only a part of the trans- 
action—to ignore its ownership of the goods and the account trans- 
Jerred to it by Klyce. (Italics supplied). It will be noted that the 
purchase of the account or invoice was an important factor, in the 
mind of the court, in reaching the conclusion in said case and is not 
to be considered in the case at bar against this defendant. There 
was no proof that this defendant purchased the account or “invoice 
or of the details of the transaction between the plaintiff and Smith 
& Coughlan, and it appears that said invoice was mailed by said 
Smith & Coughlan direct to the plaintiff. The defendant never saw 
the invoice and had no notice of Smith & Coughlan’s representations 
to the plaintiff, made therein or otherwise, as to the quality or quan- 
tity of the cotton, and if the plaintiff relied upon same in paying the 
draft, it cannot hold this defendant to account for the represen- 
tations of the vendor of the cotton. It held the draft as a bona fide 
owner and the bill of lading as security for said draft, and which the 
plaintiff knew, from an inspection of the papers, when presented, 
and the only representations which could be attributed to the defend- 
ants are, that the papers were in the same condition when presented 
as when gotten from Smith & Coughlan.—Lehman Durr & Co., v. 
YOung, supra, and other casescited. See also the case of First Na- 
tional Bank v. Wilkesbarre, 162 Ala. 309. 

The judgment of the City Court is affirmed. 

Affirmed. All of the Justices concur. 
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FILLING IN BLANKS IN CHECK. 


Kirch v. Scheid, New York Supreme Court, January 5, 1911. 126 N. Y. Supp. 624. 


A depositor left with his employee a signed check, blank as to date, payee, and 
amount. The employee filled in the amount of $600 and the name of a person, to 
whom he owed $500 on a note, as payee. With the check he paid the note and re- 
ceived $100in cash. It appeared that part of the original loan had been used in the 
employer’s business. In an action by the employer against the payee of the check 
it was held error for the court to direct a verdict in favor of the plaintiff. The ques- 
tion of the employee’s authority and knowledge on the part of the payee should have 
been submitted to the jury. 


Action by Herman A. Kirch against Constantine M. Scheid. Judg- 
ment for plaintiff, and defendant appeals. Reversed, and new trial 
ordered. 


GiecericH, J. Thisplaintiff, at one time, was engaged in the hotel 
business at Hudson street, in this city. He hadin his employ one 
Steiner. Steiner obtained from the defendant the sum of $500, $300 
in defendant’s check and $200 in cash. For this loan he gave a note. 
Subsequently he paid this note, by his employer’s check for $600, 
receiving the difference between the note and check in cash. The 
plaintiff sued the defendant to recover the amount of this check, claim- 
ing that the check, which had been signed by him in blank, was filled 
out with the date and the defendant’s name as payee without the au- 
thority of the plaintiff, and was a fraudulent misappropriation of the 
plaintiff’s funds, and that defendant received said check and collected 
the amount named therein ‘‘ with notice and knowledge of the misap- 
propriation of said check by said Steiner.’’ After the close of the 
case, and against the objection of defendant’s counsel, the court be- 
low directed a verdict in favor of the plaintiff for the full amount. 

There was undisputed evidence in the case that Steiner, at the time 
of the transactions with the defendant, was manager of the plaintiff’s 
hotel and business of selling steamship tickets. The plaintiff was in 
Europe much of the time, and check in question was left, with others 
by the plaintiff upon his departure, signed by him in blank, leaving 
the date and the payee’s name to be inserted by Steiner. It is also 
conceded thata part, at least, of the loan obtained from the defendant, 
was deposited in plaintiff’s bank and paid out in the course of plaintiff's 
business. Substantially the only questions at issue were whether or 
not Steiner was the authorized agent of the plaintiff in the general 
management of his business, and authorized to make such loan for 
the benefit of his employer, and was acting within the scope of his 
authority in so doing, and whether or not the defendant had actual 
knowledge, or that the transactions under which the loan was made 
were such that knowledge, that Steiner was using his employer’s check 
fraudulently and for the purpose of paying his personal indebtedness, 
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and not that of his employer, could beimputedto him. These issues 
were purely questions of fact for determination of the jury. There 
was no direct evidence of knowledge on the part of the defendant that 
Steiner was using the plaintiff's check for an unwarranted purpose. 
This it devolved upon the plaintiff to show. It is true that there was 
evidence from which the jury might reasonably have so found; but 
there was also evidence from which the jury could as reasonably have 
said that Steiner was authorized to make the loan in the conduct of 
his employer's business, and that the loan was for such purpose. The 
case should have been submitted to the jury. 

Judgment reversed, and new trial ordered, with costs to appellant 
to abide the event. All concur. 


TAXATION OF NATIONAL BANK STOCK. 


First National Bank v. City Council of Estherville, Supreme Court of Iowa, January 19, 1911. 
129 N. W. Rep. 475. 


A state statute which discriminates against national bank stock in the matter of 
taxation is invalid under Rev. St. U. S., § 5219. 


Action in equity to cancel the assessment of the shares of stock of 


the plaintiff bank. The relief asked was denied, and the plaintiffs 
appeal. Reversed. 


SHerwin, C. J. The bank and its co-plaintiffs, who are the stock- 
holders therein, appealed to the district court from the action of the 
city council, sitting as a board of equalization, in raising the assess- 
ment on the shares of its capital stock from $110 per share to $130 
per share, exclusive of real estate, and in ordering the same assessed 
and taxed for the year 1907 upon the latter valuation. 

In the district court the appellants pleaded that the assessment 
in question was excessive and inequitable and a discrimination 
against the stockholders of the bank, and, further, ‘‘ that the stat- 
utes of Iowa do not authorize, require, or permit taxation upon the 
shares of stock of state, savings, or private banks, or loan or trust 
companies, and that the taxation of shares of stock of national banks, 
is special, unequal, and discriminates against shares of stock of na- 
tional banks only, and imposes taxes upon such shares which are 
wholly void and, as to the entire amount thereof, at a greater rate 
than is assessed upon the moneyed capital in the hands of individual 
citizens of said state in the form of sharesof stock of such state, sav- 
ings, and private banks, and loan and trust companies, and such 
taxes on shares of stock are wholly void under section 5219 of the 
Rev. Stat. of the United States [U. S. Comp. St. 1901, p. 3502].” 

The appellants urge that the assessment of their bank stock is 
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wholly void under section 5219 of the United States statutes, for the 
reason that by the statutes of this state shares of stock of national 
banks are assessed to the owners thereof, while no taxation is levied 
upon shares of stock in state or savings banks, or loan and trust com- 
panies. If appellants’ contention that the shares of stock in state and 
savings banks cannot be taxed under the state statutes must be sus- 
tained, we think it settled by authority, binding upon us in this and 
similar cases, that the assessment of the shares of national bank 
stock is a discrimination against such shares and banks prohibited 
by section 5219 of the United States statutes. 

The vital question in this case, then, is whether under our stat- 
utes, Code, §§ 1321-1325, the shares of stock in state and savings 
banks are taxable. The appellee practically concedes that they are 
not, and in Home Savings Bank v. Des Moines, 205 U. S. 503, 27 
Sup. Ct. 571, 51 L. Ed. gor, the Supreme Court of the United States, 
speaking through Mr. Justice Moody, so held. 

In that case the question now under consideration was directly 
involved, and it was held that under the state statutes a tax is im- 
posed upon the property of the corporation, and not upon the shares 
of stock therein, as the property of the owners of such stock. It 
was urged that, where a tax is levied upon a corporation, measured 
by the value of the shares of stock in it, it is equivalent in its effect 
to a tax upon the stockholders in respect of their shares, because, 
being paid by the bank, the burden thereof eventually falls upon the 
shareholders, and in answer to such contention the court said: ‘* But 
the two kinds of taxes are not equivalent in law, because the state 
has the power to levy one, and has not the power to levy the other. 
The question here is one of power, and not of economics. If the 
state has not the power to levy this tax, we will not inquire whether 
another tax, which it might lawfully impose, would have the same 
ultimate incidence.”’ So far as the language quoted was meant to 
apply to the state’s taxation of its own corporations, or the share- 
holders therein, it is evidently not sound, because the state may de- 
termine whether it will tax inone formor another. But, if the lan- 
guage used by the learned justice referred to the taxation of national 
banks by the states, the conclusion announced was but a reiteration 
of the holding of the United States Supreme Court on the same 
question in former cases, and of this court inan early case. Owens- 
boro National Bank v. Owensboro, 173 U.S. 664, 19 Sup. Ct. 537, 
43 L. Ed. 850; Hubbard v. Supervisors, 23 Iowa 130. We are not 
ready to assent to the construction given our own statute in the 
Home Savings Bank case, but, in so far as such construction affects 
the question of the taxation of shares of national bank stock, we con- 
sider it binding upon us because a federal question was involved, 
the final determination of which rests with that court. 

We are brought, then, to the question whether a state revenue 
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law which authorizes and requires the taxation of national bank 
shares as such, but does not provide for or permit the taxation of 
shares of stock in state banks, is in contravention of section 5219 of 
the statutes of the United States, and therefore invalid. And to 
this question we think there can be but one answer. When it must 
be conceded, as it must be here, under the decision in the Home 
Savings Bank case, that shares of stock in state banks are not taxa- 
ble under our statute, the conclusion is inevitable that the taxation 
of shares of stock in national banks is a discrimination against such 
stock, which is prohibited by section 5219. Under said section any 
discrimination against national bank shares of stock, in the matter 
of taxation, in favor of other moneyed capital in the hands of indi- 
vidual citizens of the state which comes into competition with the 
business of national banks, is forbidden. That the taxation of shares 
of stock in national banks, when no taxation of shares of stock in 
state banks is required or permitted, would be such a discrimination 
as is prohibited by section 5219 is settled beyond controversy. 

In the Mercantile Bank case, in 121 U. S. 7 Sup. Ct., 30 L. Ed., 
Mr. Justice Mathews said: ‘‘ In the valuation of the capital of state 
banks for this taxation, nontaxable securities of the United States 
were necessarily excluded, while in the valuation of shares of na- 
tional banks no deduction was permitted on account of the fact that 
the capital of the national banks was invested in whole orin part in 
government bonds. The effect of this was, of course, to discrimi- 
nate to a very important extent in favor of investments in state 
banks, the shares in which, eo nomine, were not taxed at all, while 
their taxable capital was diminished by the subtraction of the gov- 
ernment securities in which it was invested, and against national 
bank shares taxed without such deduction at a value necessarily and 
largely based on the value of the government securities in which by 
law a large part of the capital of the bank was required to be inves- 
ted. It was deemed consistent, however, with these national uses, 
and otherwise expedient, to grant to the states the authority to tax 
them, within the limits of a rule prescribed by the law. In fixing 
those limits, it became necessary to prohibit the states from impos- 
ing such a burden as would prevent the capital of individuals from 
freely seeking investment in institutions which it was the express 
object of the law to establish and promote. 

The business of banking, including all the operations which dis- 
tinguish it, might be carried on under state law, either by corpora- 
tions or private persons, and capital in the form of money might be 
invested and employed by individual citizens in many single and 
separate operations forming substantial parts of the business of 
banking. A tax upon the money of individuals, invested in the form 
of shares of stock in national banks, would diminish their value as 
an investment and drive the capital so invested from this employ- 
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ment, if, at the same time, similar investments and similar employ- 
ments under the authority of state laws were exempt from an equal 
burden. The main purpose, therefore, of Congress, in fixing limits 
to state taxation on investments in the shares of national banks, was 
to render it impossible for the state, in levying such a tax, to create 
and foster an unequal and unfriendly competition, by favoring in- 
stitutions or individuals carrying on a similar business and operations 
and investments ofalike character. The language of the act of Con- 
gress is to be read in the light of this policy.”’ 

It seems to us that it can hardly be questioned that the exemption 
{rom taxation of the shares of stock in state and savings banks, and 
the taxation of the shares of stock in national banks, cannot fail to 
discourage investments in the stock of national banks and to create 
and foster an unequal and unfriendly competition between such 
banks. Under the decision in the Home Savings Bank case, if state 
and savings banks have their entire capital invested in government 
securities, there can be no taxation thereof; and hence, under any 
view of the matter that may be taken, the shareholders escape taxa- 
tion. For, while a national bank with its capital in such securities 
cannot be taxed, holders of its shares of stock must pay a tax thereon. 

The appellee contends, however, that a different rule has been an- 
nounced in Davenport Bank v. Davenport, 123 U.S. 85, 8 Sup. Ct. 73, 
31 L. Ed. 94, and that under the holding in that case the present as- 
sessment should be held valid. But the Davenport case followed the 
rule announced in the Mercantile Bank as to deposits in savings banks, 
and the court did not therein discuss or determine the question be- 
fore us. The Davenport case, and others of a similar character, were 
reviewed by Justice Peckham in Bank v. Chapman, 173 U. S. 214, 
1g Sup. Ct. 410 (43 L. Ed. 669), and his final conclusion as to therule 
therein announced wasas follows: ‘‘The result seems to be that the 
term ‘money capital’ as used in the federal statute, does not include 
capital which does not come into competition with the business of na- 
tional banks, and that exemptions from taxation, however large, such 
as deposits in savings banks or moneys belonging to charitable insti- 
tutions, which areexempted for reasons of public policy, and not as 
an unfriendly discrimination as against investments in national bank 
shares, cannot be forbidden by the federal statute.” 

As we have said, the decisions of the United States Supreme Court 
are final upon the question of the taxation of national bank shares, and 
we see no escape from the conclusion that, under the two lines of au- 
thorities that we have cited, the taxation of national bank shares un- 
der our present law is invalid under section 5219 of the United States 
statutes. The remedy, if any there be, must come from the Legis- 
lature and not from the court. 

For the reasons given, the judgment of the district court must be 
reversed. Reversed. 
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NOTE SIGNED BY PARTNER. 


Mills v. Riggle, Supreme Court of Kansas, January 7, 1911. 112 Pac. Rep. 17. 


Negotiable paper, made in the name of one partner when his name is not that 
of the firm, is prima facie the individual note of such partner, and ordinarily not 
binding upon the partnership; but it is not conclusive of that fact, and, upon proof 
sufficient to warrant a finding that the money was borrowed on the credit of the 
firm and that the firm received the benefits, the note may be regarded as merely col- 


lateral, and the other partner will be held liable in an action to recover upon the 
original consideration. 


Action by C.C. Millsagainst E. P. Riggle and Charley E. Sullen- 
ger. Judgment for plaintiff, and defendant Riggle appeals. Mod- 
ified. 

Porter, J. E. P. Riggle appeals from a judgment rendered 
against him for the amount of a promissory note. The case was tried 
to the court and findings of fact made from which it appears that 
Riggle and Charley E. Sullenger were partners as butchers, hand- 
ling and selling meats of various kinds at Toronto, in Woodson coun- 
ty. The business of the firm wascarriedon under the name of Riggle 
& Sullenger. Rigglelived in Greenwood County. Sullenger lived 
at Toronto, and had the management and control of the business. 
On the gth day of November, 1907, Sullenger came to the plaintiff 
and told him that the firm owed a number of bills and needed money, 
and borrowed from the plaintiff $60 giving a note for the amount 
signed by himself and wife and a chattel mortgage on personal prop- 
erty as security. In borrowing the money Sullenger was acting as 
the manager of the firm, and the plaintiff understood that he was 
loaning the money to Riggle & Suilenger. The proceeds were ap- 
plied to the payment of indebtedness of the firm. Two days later, 
Sullenger procured another loan of $75 from the plaintiff under the 
samecircumstances. A notefor the amount was signed by Sullenger 
and wife, who gave assecurity another chattel mortgage. On the 4th 
day of December the partnership was dissolved, but the business was 
unsettled, and the firm owed a number of debts. On the gth day of 
December Sullenger borrowed $100 from the plaintiff for the purpose 
of paying debts of the firm, and the first two notes were canceled and 
a new note given for $235, the amount of the three loans. Thisnote 
and achattel mortgage on some horses were likewise signed by Sul- 
lenger and wife. At the time the several sums were loaned by the 
plaintiff he knew that Riggle & Sullenger were partners, that Sul- 
lenger was in the active control of the business, and he knew from 
reputation that Riggle was financially responsible. Whether he was 
aware at the time the last loan was made that the firm had dissolved 
does not appear. This action was brought against both members of 
the firm for the amount of the note and to foreclose the chattel mort- 
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gage. There were averments in the petition that Riggle had con- 
verted the property to his own use. An answer was filed by appel- 
lant denying under oath the existence of the partnership and any 
authority on the part of Sullenger to bind him by executing the notes. 
The court found that the property covered by the mortgage belonged 
individually to Riggle and that Sullenger had no authority to mort- 
gage the same, and therefore no judgment was rendered affecting 
the property; but the court gave judgment against both defendants 
for the amount due on the note, holding that the debt was a partner- 
ship one, and that each member of the firm was liable therefor. 

Among theerrors assigned is the overruling of a motion to require 
the plaintiff to set forth the nature of the authority of Sullenger to 
execute the note. This was rightly overruled for two reasons: (1) 
The petition alleged that Sullenger was in the active management 
and control of the business of the firm; (2) the action is not brought 
alone upon the note, but to recover the money loaned to the firm. 
The fact of the partnership having been established, it was not nec- 
essary to show special authority of one partner to bind the firm by 
his contract. Partners are principals in every transaction of the 
firm, and any act done by one partner within the actual scope of the 
agency conferred upon him is binding uponthe firm. The presump- 
tion always is that the partner was intended to have authority to bind 
the firm by all acts necessary to carry on the business in the usual 
way. 22A.&E. Enc. of L. 137. A partner has actual authority to 
thatextent. Lemon v. Fox, 21 Kan. 152. Intrading and commer- 
cial partnerships it is a general principle that each partner is the 
lawful agent of the partnership in all matters within the scope of the 
business. Deitz v. Regnier, 27 Can. 94; Horn v. Newton City Bank, 
32 Kan. 518, 522, 4 Pac. 1022. 

It is claimed in the appellee’s brief that the action was brought 
upon the authority of Fair v. Bank, 9 Kan. App. 779, 59 Pac. 43, and 
is not an action upon the note but one to recover the consideration 
thereof. We think the averments of the petition are broad enough 
to authorize a recovery upon the consideration of the note. The syl- 
labus in the case relied upon (Fair v. Bank, supra) reads as follows: 
‘* While negotiable paper made in the name of one partner, when his 
name is not also that of the firm, is not ordinarily binding upon the 
partnership, yet such paper, taken when the obligation was incurred 
by the partnership and upon its credit, will be regarded as merely 
collateral, and the other partner will be held liable upon the original 
consideration.” Thiscourt denied a petition to certify that case on 
appeal, and itstands as declaratory of the law. The doctrine upon 
which it rests seems to be firmly established by the great weight of 
authority. The rule is otherwise where it appears that the money 
was advanced on the personal credit of theindividual partner. Far- 
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mers’ Bank of Mo. v. Bayless, 41 Mo. 274. The mere taking of such 
note or security from a single partner will not of itself discharge the 
firm’s indebtedness. There must be either an agreement to such 
effect or facts sufficient to warrant the inference that the parties in- 
tended that the partnership debt should be discharged. Bonnell v. 
Chamberlin, 26 Conn. 487; Eaton & Gilbert on Commercial Paper, 
$ 30; Parsonson Partnership (4th Ed.) § 138. 

In order to render the partnership liable in case of an ordinary 
written contract it is not essential that the name of the firm or part- 
nership be mentioned in the writing. Inthe recent case of Marks v. 
Chumos, 82 Kan. 562, one of two partners entered into a contract in 
writing for the lease of a building for the benefit of the firm, and al- 
though thecontract was made only in the name of one and signed by 
him alone as lessee, the partners having entered into the leased prop- 
erty and occupied it for a time, it was held that the lease was the 
written contract of both partners. Of course the taking of the indi- 
vidual note of one partner would on its face show that the money 
was not loaned tothe firm and that the sole credit was given to the 
individual; but it would not be conclusive of that fact, and, upon 
proof sufficient to warrant a finding that the money in fact was bor- 
rowed on the credit of the firm and that the firm received the con- 
sideration, the note will be held as merely collateral, and the part- 
nership will be liable in an action to recover the consideration. 

Applying these well-recognized principles to the case at bar, the 
appellee was entitled to recover in this action as for money loaned the 
partnership. It is apparent, however, that the court actually ren- 
dered judgment against appellant upon the $235 note, allowing in- 
terest from the date of the note at the rate of 10 percent. per annum 
which was the rate provided for in the note. The appellee was only 
entitled to interest at the rate of 6 per cent. on the amount borrowed. 
This slight error in the judgment can readily be corrected. 

Since the note was only collateral, and the action can be main- 
tained to recover the consideration, it is of no importance that the 
note was executed five days after the actual dissolution of the part- 
nership. Although the firm had been dissolved and had ceased to do 
business it was stilla copartnership for the purpose of settling its 
debts. 22 A.&E. Encyc. of L. 177, and cases cited in note 3. The 
court finds on sufficient evidence that the proceeds of the note were 
used by the firm in payment of indebtedness of the copartnership, 
and every principle of justice requires that both partners be held 
liable for the money so borrowed and applied upon the debts of the 
firm. 

The judgment will be modified, and the court directed to enter 
judgment for the plaintiff for the amount of the note together with 
six per cent. interest. All the Justices concurring. 
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TRANSFER OF BANK STOCK. 


Corydon Deposit Bank v. McClure, Court of Appeals of Kentucky, Jan. 10, 1911. 133 S. W. Rep. 201. 


A bank by-law that no transfer of stock of the bank should be made while the 
holder is indebted to the bank, to the prejudice of the lien held by the bank to secure 
the debt, is invalid where a statute provides that no bank shall take as security for 
any loan or discount a lien upon any part of its capital stock. 


Action by Ada McClure and others against the Corydon Deposit 
Bank. Judgment for plaintiffs, and defendant appeals. Affirmed. 


Horson, C. J. Mary H. McClure held five shares of stock in the 
Corydon Deposit Bank. She died, and her executor assigned the 
certificate to Ada McClure in settlement of a debt she had against 
the estate. Ada McClure assigned it to the Henderson County Sav- 
ings Bank in payment of a debt she owed it. The Savings Bank 
applied to the Corydon Deposit Bank to issue to it five shares of 
stock in lieu of the certificate which stood in the name of Mary H. 
McClure. The bank had adopted this by-law: ‘‘ The stock of this 
bank shall be only transferred at its office in Corydon in person or 
by attorney in fact and such transfer shall be entered on the books 
of the bank. No such transfer shall be made while the holder is 
indebted jto the bank, to the prejudice of the lien held by the bank to 
secure such indebtedness.” The bank held a debt against Mary H. 
McClure for*more than the value of the stock, and refused to make 
the transfer, claiming that it had a lien on the stock for its debt, 
which had originated in this way: The bank had lent to H. D. 
McClure a certain sum of money, for which he had given the bank 
his§note, with Mary H. McClure as surety in the note. He had 
failed to pay the note, and the estate of Mary H. McClure was in- 
solvent. The bank is a Kentucky corporation formed under the 
Kentucky statutes. Section 581, Ky. St. (Russell’s St. § 2170), pro- 
vides: ,‘‘ No bank shall take as security for any loan, or discount a 
lien upon any part of its capital stock, and the same surety, both in 
kind and amount, subject to the provisions of section 583 [section 
2172], shall be required from persons, stockholders and those not 
stockholders; nor shall any bank be the holder or purchaser of any 
part of its capital stock, unless such purchase shall be necessary to 
prevent loss upon a debt previously contracted in good faith; and 
stock so purchased shall in no case be held by the bank for a longer 
time than one year; nor shall any person, directly or indirectly, 
hold orjown more than one-half of the capital stock of a bank exclu- 
sive of stock held ascollateral.’””’ The circuit court held that the by- 
law of the bank was inconsistent with the statute and therefore in- 
valid. A judgment having been entered in favor of the Henderson 
County Savings Bank, the Corydon Deposit Bank appeals. 

Our statute above quotedis taken from the United States national 





LEGAL DECISIONS. 227 


bank act. Under that act it has been held by the United States 
Supreme Court that a by-law such as that we have quoted was inop- 
erative because inconsistent with the statute. First Naticnal Bank 
v. Lanier, 11 Wall. 369, 20 L. Ed. 172; Bullard v. National Eagle 
Bank, 18 Wall. 594, 21 L. Ed. 923. The same conclusion was reached 
by the Court of Appeals of New York in Buffalo German Insurance 
Co. v. Third National Bank of Buffalo, 162 N. Y. 163, 56 N. E. 521, 
48 L. R. A. 107. It is true that the bank here did not lend the 
money to Mary McClure upon the security of her stock. But, if it 
could by by-law create a lien upon the stock of every stockholcer 
who was indebted to the bank, then all its loans to stockholders not- 
withstanding the statute would be loans upon the security of the 
stock held by them in the bank; for no transfer of the stock cculd 
be made until the debt was paid. 

We therefore conclude that the by-law was inconsistent with the 
statute and is invalid. The record sufficiently shows that all the 
title which Mary H. McClure had to the stock has passed to the 
Henderson County Savings Bank; and, the by-law relied on being 
invalid, the circuit court did not err in adjudging a transfer of the 
stock on the books of the Corydon Depositf{ Bank. 

In Bank of Kentucky v. Bonnie Bros., 102 Ky. 343, 43 S. W. 407, 
19 Ky. Law. Rep. 1372, under the charter of the bank enacted by 
the Legislature, it was given a lien on the stock to secure any debt 
of the stockholder; but there is a difference between a charter pro- 
vision to this effect and a by-law. The bank can pass no by-law 
inconsistent with the statute. Ky. St. § 542 (Russell’s St. § 2126). 

Judgment affirmed. 


CONSIDERATION FOR NOTE. 


Latzke v. Albrecht, Supreme Court of Minnesota, January 27, 1911. 129 N. W. Rep. 508. 


A note given for an interest in land is based on a sufficient consideration. 


Action by John C. Latzke against Chris Albrecht and Thresa Al- 
brecht. Judgment for plaintiff, and defendants appeal. Affirmed. 

Srarr, C. J. Thisis a joint appeal by the defendants from a judg- 
ment of the district court of the county of Scott against them and in 
favor of the plaintiff. 

The complaint herein alleged that the defendants, on August 1, 
1907, executed to the plaintiff their promissory note of that date, and 
thereby for value received promised to pay to the order of the plain- 
tiff $2,960, two years after date, withinterest at 6 per cent. per annum 
until paid. The answer was to the effect that the defendant, Thresa 
Albrecht, signed the note at the request and for the accommodation 
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of her husband and co-defendant, without consideration, and that he 
executed the note without any consideration therefor. The answer 
also alleged the circumstances under which it was claimed the note 
was made. The allegations of new matter in the answer, except as 
therein admitted, were put in issue by the reply. The cause was 
tried by the court without a jury, and findings of fact made to the 
effect that the note was executed for a valuable consideration, and 
as a conclusion of law judgment was directed for the plaintiff for the 
amount of the note. 

The sole question here to be decided is whether there is any evi- 
dence fairly tending to support the finding that the note was given 
for a valuable consideration. There was evidence, taking the most 
favorable view of it for the plaintiff, which is permissible, tending to 
show the evidentiary facts following: 

‘The defendant Chris Albrecht, hereafter referred to as the de- 
fendant, was agent for the sale of Canadian lands, and he and the 
plaintiff entered into an agreement for the purchase of section 27, 
township 5, range 5, in the province of Saskatchewan, for $5,920. 
The plaintiff was to furnish the money for that purpose and take the 
title in his own name, the defendant to do the work, and the profits 
were to be divided between them. The land was conveyed to the 
plaintiff, and he paid the purchase price therefor, $5,920; and on 
July 23, 1906, the parties entered into a written contract touching the 
matter, which was duly signed and acknowledged bythem. Thecon- 
tract, so far as here material, is to the effect following: John C. 
Latzke, the party of the first part, has purchased from the American 
Canadian Land Company the following described land, to wit: All 
of section No. 27 intownship No 5, range No. 5, Saskatchewan, Canada, 
and has paid the company therefor the sum of $5,920. The title to 
the land runs to the party of the first part. Now, therefore, itis here- 
by mutually agreed that, the land having been so bought by the first 
party and the purchase price therefor having been paid by him, each 
of the parties hereto shall be joint owners of the land, and the second 
party, Chris Albrecht, shall pay to the first party interest on one-half 
of the purchase price, to wit, on $2,960, at the rate of 6 per cent. per 
annum, interest payable annually until such time as the land may be 
sold. It is further understood that the second party shall use his best 
endeavors to sell the land as soon as possible, and shall have the sale 
thereof, and when the land is sold the amount of the purchase money 
so paid by the first party shall be repaid to him out of the sale, and 
that all profits over and above the sum of $5,920 so paid for the land 
shall be divided equally between the parties hereto. It is also agreed 
that the parties hereto shall pay all taxes on the land, until sold, 
equally, and shall stand all expenses of recording papers and other 
actual expenses equally. It is also agreed that in the selling of the 
land the second party shall use his best judgment, but not at a 
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less price than paid therefor, except by the consent of both parties. 
The first party shall make the proper conveyance of the land so sold, 
and the first party shall receive the full amount of his purchase price 
paid, before there shall be any profits to divide. 

The note in question was given in renewal of the one which was 
executed in consideration of the interest of the defendant in the land, 
as expressed in the contract, and for one-half of the purchase price 
thereof. On February 15, 1907, the plaintiff, with others, entered in- 
to acontract for the exchange of section 27 for other lands with Messrs. 
Harvey & Hepburn, whereby section 27 was to be accepted at the 
agreed price of $9,600 as part of the purchase price of the other lands. 

The plaintiff deeded the section according to the contract, which 
was negotiated by the defendant. The plaintiff never received any 
money for the section, or the land which was to be conveyed to him by 
Harvey & Hepburn. On the contrary, at the time of the trial of this 
action a suit was pending and undecided, to which the plaintiff was a 
party plaintiff, to compel a reconveyance of the section to him. 

Do these evidentiary facts justify the finding of the ultimate fact 
by the trial court that the note was given for a valuable consideration ? 
This question depends upon aconstruction of the contract between 
the plaintiff and the defendant. If that contract gave the defendant 
any interest in the land, it constituted a valuable consideration for 
the note, and the judgment must be affirmed ; for the defense is no 
consideration for the note, not a failure of consideration or payment. 
It is claimed by the defendant that, at the time the contract was 
executed, he executed his promissory note for one-half of such pur- 
chase price, viz., $2,960, merely as a memorandum of the amount 
upon which interest should be figured, and to show that he was not to 
have one-half of the whole amount received upon a resale of this land. 
The contract and note, when read together, do not justify this claim. 
There was neither necessity nor sense in giving the note simply as a 
memorandum of the amount upon which interest should be figured, 
for that was specifically provided forin thecontract. Again, the note 
is not a promise to pay the amount thereof when the land is sold and 
interest to that time, but is an absolute promise to pay with interest, 
$2,960, one-half of the purchase price of the land, two years after its 
date. The contract states that the title to the land was in the name 
of the plaintiff, and the parties thereby expressly agreed that, the land 
having been so bought by the plaintiff and the purchase price paid by 
him, the parties shall be joint owners of the land. The contract then 
provides for the payment by defendant of one-half of the interest on 
the purchase price until such time as the land may be sold, and also 
that the defendant shall have charge of its sale, and the plaintiff shall 
make a deed of the land when sold, and receive the full amount of the 
purchase price before there should be any profits to divide. It is clear 
from the contract that the parties anticipated and assumed that the 





230 THE BANKING LAW JOURNAL. 


land could be sold for a profit and the purchase price repaid from the 
proceeds of the sale. This, however, in no manner qualifies the clear 
and positive agreement that the parties should be joint owners of the 
land. The contract admits of no other reasonable construction, and 
it constitutes a valuable consideration for the note given for one-half 
of the purchase price. 

Judgment affirmed. 


PAYMENT OF CHECK BY BANK. 


Aurora State Bank v. Hayes-Eames Elevator Co., Supreme Court of Nebraska, January 9, 1911 
129 N. W. Rep. 279. 


When a bank pays a check in the usual course of business, and in the absence 
of fraud or mistake of fact, the check is extinguished, and the bank cannot, by 


thereafter putting it in circulation, create a liability against the drawer, or against 
a prior indorser. 


Action by the Aurora State Bank against the Hayes-Eames Ele- 
vator Company and others. Judgment for plaintiff, and defendants 


appeal. Reversed as to defendants named, and as to other defend- 
ants affirmed. 


Barnes, J. Action by the Aurora State Bank against the Hayes- 


Eames Elevator Company, M. Wagner, O. E. Bedell, and A. M. 
Glover, upon a written instrument which reads as follows: 


Giltner, Neb., 2, 29, 1906. 
Pay to the order of M. Wagner $573.80, five hun- 
: dred seventy-three 80-100 dollars. 
: Gross For Sc a 30 per bu. 
: Tare Hayes-Eames Elevator Co. 
: Net lbs. O. E. Bedell. 


On the back of the instrument are the following indorsements: 
‘*M. Wagner.” ‘‘A.M. Glover.’”’ And across its face is written: 
‘*Protested for nonpayment this 28th day of March, 1906. Charles 
Glover, Notary Public.” 

There was a trial to the court without the intervention of a jury. 
The plaintiff had judgment against the defendants the elevator 
company and A. M. Wagner, and they have appealed. The facts 
disclosed by the record are in substance as follows: At the time, and 
for more than five years before the instrument in suit was made, 
the appellant the Hayes-Eames Elevator Company was engaged in 
buying and shipping grain in the village of Giltner, Hamilton 
county, Neb., by and through one O. E. Bedell, its agent at that 
place. During all of that time it was the custom of the elevator 
company to draw its checks in payment for grain purchased, which 
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were understood to be drawn upon the bank of Bromfield, located 
and doing a banking business in that village. The bank invariably 
paid said checks and charged them to the account of the elevator 
company. At the close of each day’s business the agent of the com- 
pany made a report of the business done, and of the checks drawn 
by him on the bank at Giltner, to the main office of the company at 
Lincoln, Neb., and in case of any overdraft he made a sight draft 
on the Lincoln office to cover the amount thereof. On the 28th day 
of February, 1906, following the usual custom, Bedell, the agent of 
the elevator company, drew the check in question, which in form 
and substance is the same as its ordinary grain check, and delivered 
itto M. Wagner, who immediately presented it to the bank of Brom- 
field, and it was paid, but not canceled. Wagner took the money 
received as payment of the check and deposited it in the Citizens’ 
Bank of Giltner to the credit of the elevator company. It further 
appears that for some time before the issuance and payment of the 
check in question there was a disagreement between the elevator 
company and the Bromfield bank as to the state of the elevator com- 
pany’s account, and the company had been trying to have the bank 
examine and correct the discrepancy, but without success. When 
the check was drawn the elevator company claimed a credit at the 
bank of $3.10 more than the check called for, while the bank now 
claims that the check caused a large overdraft. It alsoappears that 
one month after the presentation and payment of the check the 
president of the bank delivered it to his brother, one A. M. Glover, 
who wrote his name on the back thereof, in turn delivered it to the 
plaintiff, the Aurora State Bank, and received therefor $73.80in cash 
and $500 in New York exchange. The check was then sent to the 
plaintiff's Omaha correspondent for collection. Payment thereof 
was demanded of the bank of Bromfield, which was refused, the 
check was protested, and the plaintiff thereupon brought this action 
against the elevator company et.al., to recover the sum named therein 
with interest. The trial court gave the plaintiff judgment for that 
amount on the theory that the check was a negotiable instrument, 
and notwithstanding the foregoing facts the Aurora State Bank was 
entitled, as a bona fide holder, to recover the amount of the check 
from its maker. 

The defendants contend (a) that the court erred in treating the 
check as a negotiable instrument; (b) that when the bank of Brom- 
field paid the check to the person named therein its liability as maker 
was discharged, and such payment did not constitute the bank a 
holder within the meaning of the negotiable instruments act so as to 
enable it to again put the check into circulation, and thus render the 
maker liable for its payment. 

In support of defendants’ first assignment, our attention is direc- 
ted to the first section of the negotiable instruments act. See sec- 
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tion 9200, Cobbey’s Ann. St. 1909, where, among other things, it is 
provided that: ‘‘ Where the instrument is addressed to a drawee, he 
must be named or otherwise indicated therein with reasonable cer- 
tainty.” It will be observed by an examination of the check in 
question that the name of the drawee is not indicated therein at all, 
and therefore it would seem that the instrument is nonnegotiable, 
at least in form, but we find it unnecessary to determine that ques- 
tion in order to properly dispose of this appeal. A similar question 
to the one raised by defendants’ second contention was before us in 
Nat. Bank of Commerce v. Farmers & Merchants’ Nat. Bank of 
Lincoln, 128 N. W. 522. In that case a certain forged check was 
presented to the plaintiff, which was the drawee bank, by the defend- 
ant through the clearing house and paid without detection. After- 
wards when the forgery was detected plaintiff demanded repayment 
of the check of the defendant bank, and upon refusal brought suit 
to recover the amount thereof. It was held that when the check 
was presented to the drawee bank and paid in due course, such pay- 
ment was not a negotiation of it within the meaning of the negotia- 
ble instruments act, but was an extinguishment of the instrument. 
It was there said: ‘‘‘ An instrument is negotiated when it is trans- 
ferred from one person to another in such manner as to constitute 
the transferee the holder thereof.’ To ‘negotiate’ is defined in the 
Century Dictionary: ‘Totreat with another or others; * * toarrange 
for or procure by negotiation; bring about by mutual arrangement, 
discussion, or bargaining; * * to put into circulation by transference 
and assignment of claim by indorsement; as, to negotiate a bill of 
exchange; * * to dispose of by sale or transfer; as, to negotiate 
securities.’ 

‘*In Words and Phrases, it is said: ‘ To negotiate means to con- 
clude by bargain, treaty, or agreement; * * transfer, tosell, to pass, 
to procure by mutual intercourse and agreement with another, to ar- 
range for, to settle by dealing and management. The power to 
‘*negotiate’”’ a bill or note is the power to indorse and deliver it to an- 
other, so that the right of action thereon shall pass to the indorsee 
orholder. ‘‘Negotiation ” means the act by which a bill of exchange 
or promissory note is put into circulation by being passed by one of 
the original parties to another person.’ If A. gives B. a check on C. 
bank, and B. presents the check at the counter of C. no negotiation 
is necessary or had. He simply demands and receives payment. 
But, if B. goes to D. store and buys a billof goods and tenders the 
indorsed check in payment he negotiates the check. The difference 
is clear and well defined. The presentation by defendant of the 
check in controversy for payment was not a ‘negotiation’ of the check 
within the meaning of the statute quoted. Nordo we think that the 
payment by a bank of a check drawn upon it constitutes such bank a 
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‘holder’ within the meaning of the statute. * * When a check is 
presented to the bank upon which it is drawn, and is paid by such 
bank, such payment discharges the instrument (section 118, art. 8, 
c. 41, Comp. St. 1909), and the bank is not thereafter, within the 
meaning of the statute, a ‘holder’ of such check.” 

We think the foregoing clearly disposes of the question involved 
in the case at bar. When the Bank of Bromfield paid the check in 
question in the usual course, and in the absence of fraud or mistake 
such payment extinguished the instrument, the bank could not there- 
after reissue it so as to createa liability thereon against the maker or 
prior indorser thereof. We are therefore of opinion that the district 
court erred in rendering judgment for the plaintiff and against the 
appellants; and as to the Hayes-Eames Elevator Company and M. 
Wagner that judgment is reversed and the action is dismissed; but 
this decision is not to be taken as an adjudication between the Hayes- 
Eames Elevator Company and the bank of Bromfield as to the con- 
dition or state of their disputed account. The other defendants not 


having appealed, the judgment of the district court, as to them, is 
hereby affirmed. 


Judgment accordingly. 


CHECK AND NOTE GIVEN UNDER DURESS. 


Brown v. Worthington, Springfield (Mo.) Court of Appeals, January 3, 1911. 133 8S. W. Rep. 93. 


Defendant gave plaintiff an option on a lot of hogs at $18,500. When the 
plaintiff called for delivery the defendant raised his price $1,500. Toget possession 
the plaintiff gave the defendant a check for $500 and a note for $1,000, which were 
subsequently paid. It was held that the payment was a ratification of the transac- 


tion and that the plaintiff could not recover the amount of the note and check as money 
paid under duress. 


Action by Alvah W. Brown against James A. Worthington. Judg- 
ment for the plaintiff, and the defendant appeals. Reversed. 


Cox, J. Action to recover money claimed to have been paid by 
plaintiff to defendant under duress. Trial by jury, verdict for plain- 
tiff for $1,500, and defendant has appealed. 

The facts out of which this litigation grew are as follows: Defend- 
ant, James A. Worthington, was president of the Worthington Live 
Stock Company, a company engaged in the feeding of hogs on Chesley 
Island in the Mississippi river near the city of St. Louis. In July, 
1907, they had on this island a large number of hogs, and plaintiff, 
who is a resident of Grand Rapids, Mich., being desirous of purchas- 
ing hogs, visited St. Louis on July 19, 1907, and upon that date secured 
from defendant Worthington what is called an option for the purchase 
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of the hogs on Chesley Island as follows: ‘‘ Chesley Park, Mo.,7-10-07. 
I hereby offer for sale to A. W. Brown, of Grand Rapids, Mich., 
all of my hogs on Chesley Island, with the exception of all spring and 
summer pigs of this year, and also with the exception of four crippled 
or barren hogs to be selected by me, the count of hogs sold not to be 
less than 1,250 hogs, for the amount of $18,500, cash or drafts cashable. 
I will sell the same lot of hogs to you for $21,600 on time, providing 
you pay one-third cash and give bankable approved notes for the bal- 
ance on six months’ time. You may have this option for 30 days. 
Unless you take hogs within 10 days, you must pay me $10 per day 
for each day I keep hogs thereafter, providing you accept this proposi- 
tion within the 30 days, said charge for keeping to be in proportion 
with the number you leave here after 10 days. You must leave sows 
now nursing until their pigs are eight weeks old. Sows to be held 
back to be shipped later. All expense of shipping to be borne by 
purchaser. I will helploadon boat. Notes must besaleable. Hold- 
ing to be subject to unforeseen contingencies. J. A. Worthington.” 
Plaintiff then went back home and several letters passed between him 
and defendant by which it was made to appear that plaintiff had ac- 
cepted the option and would come for the hogs on the 28th to the 3oth 
of July. On July rath, plaintiff, by contract, resoldthe hogs purchas- 
ed of defendant to one Thomas B. McPherson of Omaha, Neb., by 
which he had agreed to deliver them to McPherson on July 30, 1907. 
On July 2gth, plaintiff went to St. Louis for the purpose of securing 
the hogs, and being ready to comply with his contract with McPherson 
upon the next day. Defendant at that time informed the plaintiff 
that he could not have the hogs for the price mentioned in the option, 
to wit, $18,500, and demanded a larger sum, and in response to this 
demand plaintiff finally agreed to pay him $20,000, as he contends, 
for the purpose of securing possession of the hogs, in order that he 
might comply with his contract with McPherson. He had brought 
with him drafts to the amount of $18,500 preparatory to paying de- 
fendant, as provided in the contract. When he could not secure the 
hogs at that price and was forced to pay $20,000 instead, he gave to 
defendant his personal check for $500 and a promissory note for $1,000 
due in 30 days. When this was done, the defendant turned over to 
plaintiff the hogs, he turned them over to McPherson under his con- 
tract and went back home. The check and note were indorsed by de- 
fendant without recourse, but were not sold, but were, through his 
bank in St. Louis, collected at plaintiff's bank in Grand Rapids. They 
were both paid without protest upon the part of plaintiff, and the 
evidence is clear that at the time they were paid, defendant was still 
the owner of them, and there is no pretense on the part of the plain- 
tiff that he paid them by reason of the fact that they had been 
transferred and were in the hands of an innocent holder for value. 
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Counsel for the appellant insist that the money was not paid under 
duress, while counsel for plaintiff insist that it was, and that he is 
now entitled to recover it back. We are cited to a great many cases 
by opposing counsel in the effort to sustain their positions upon this 
question, all of which we have carefully examined, and which it will 
not be necessary for us to review, by reason of the fact that we think 
the case turns upon another question. 

The evidence shows that the excess of $1,500 demanded by defend- 
ant was not paid at the time the hogs-were turned over to plaintiff, 
but, on the contrary, a check for $500 and a note for $1,000, due in 
30 days, and was given by plaintiff to defendant. He then secured 
possession of the hogs, turned them over to McPherson under his con- 
tract with him, and so the matter rested until the check and note were 
presented for payment. When they were presented for payment plain- 
tiff paid them, and after having done so, brought this suit to recover 
back the amount he had thus paid. If we consider that the giving of 
the check and note was forced upon plaintiff by reason of his condition, 
so that if he had not paid them he might have resisted their payment 
under a plea of duress, yet we must concede that at the time he did 
pay them the duress did not exist. The note was paid 30 days after 
the hogs were secured by plaintiff, and after he had disposed of them. 
While a party may recover back money paid under such circumstances 
as constitute duress, yet it is also true that a contract secured by du- 
ress is not void, but is voidable only, and may be rendered valid by 
subsequent ratification; and this being true, a party may, after pass- 
ing from under the influence which may have amounted to duress, 
ratify the same, and if he does ratify it by recognizing it as a valid 
contract, and he afterwards treats it as a valid contract, he may, by 
his conduct, preclude himself from afterward avoidingit. 9 Cyc. 443; 
Ferrari v. Board of Health, 24 Fla. 390, 5 South 1; Doolittle v. Cham- 
berlain & McCullough, 7 Ohio St. 299; Sornborger v. Sanford, 34 Neb. 
498, 52 N.W. 368. Weknow of no way by which an acknowledgment of 
the validity of a contract could be made more certain or its ratification 
more effectivethan a payment under its terms of the amount stipulated 
therein, and the plaintiff in this case, having paid his check and note 
after having secured possession of the hogs, did, by that act, acknowl- 
edge the genuineness of his obligation, and ratified the terms by which 
the obligation had been given. This being true, it is immaterial what 
the circumstances were under which the check and note were given, 
and he is now precluded from asserting that they were given under 
duress, and therefore he can have no cause of action against defendant 
by reason thereof. 


The judgment will be reversed. All concur. 
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NATIONAL BANKS CANNOT GUARANTEE PAPER OF 
OTHERS. 


First National Bank of Tallapoosa v. Monroe, Supreme Courtof Georgia, Jan. 11, 1911. 69S. E. Rep. 1123. 


The cashier of the defendant national bank told the plaintiffs that the 
bank had loaned a certain corporation, of which the cashier was an officer, more 
than the law allowed. He persuaded them by false statements to loan the cor- 
poration $15,000 upon the guaranty of the bank. It was held that the plaintiffs 
could not hold the bank upon the guaranty, even though part of the $15,000 went to 
pay the claim of the bank against the corporation. It is not within the power of a 
national bank to guarantee the payment of the paper of others solely for their benefit. 

Action by J. M. Monroe and others against the First National 
Bank of Tallapoosa and others. Judgment for plaintiffs, and de- 
fendants bring error. Reversed. 


Hotpen, J. The defendants in error, hereinafter called the plain- 
tiffs, in a suit to recover upon the guaranty hereinafter referred to, 
and for other purposes, made substantially the following allega- 
tions: The First National Bank of Tallapoosa, one of the plaintiffs 
in error, through its cashier, had loaned one of its customers, the 
Southern Car Wheel Iron Company (a private corporation),an amount 
in excess of the amount permitted by law to be loaned to one person, 
and the debtor was unable to make any payment thereon. The 
cashier of the bank stated to the plaintiffs, who had in the bank the 
‘* sum of $20,000 on a deposit of twelve months,” that the bank would 
‘* readily let said iron company have whatever money it needed, but 
for the fact that the bank had already loaned said iron company more 
money than was authorized by its charter, and the only way it could 
extend any further credit to said iron company was by procuring a 
loan from petitioner to be secured by said bank,” and that, if the loan 
was made, he and the bank would guarantee the payment thereof; 
‘*that the entire management of the bank was left with him; that he 
had frequently made such guaranties for the bank; and that he had 
full authority to make such guaranty.” On or about May 3, 1907, 
the cashier stated that he had become the secretary and treasurer of 
the iron company, that he was then in position to make the loan for 
the plaintiffs of $15,000, and that, if the loan was made, ‘‘ the same 
would be sufficient to pay off all the urgent and pressing debts, and 
would afford said Southern Car Wheel Iron Company, a sufficient 
working capital for one month’s runinadvance.” The statement as 
to the amount of urgent and pressing debts was false, and known by 
the cashier to be false when made. Such debts amounted to $50,000. 
The plaintiffs relied upon such statements as true. ‘‘ Statements 
of the said cashier that he was allowed by the officers and directors 
of said bank to have the entire control and management of said bank 
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were true.’’ The cashier’s object in making statements to the plain- 
tiffs to induce them to make the loan ‘‘ was to procure to said bank 
the payment to it of the said amount so due said bank by said South- 
ern Car Wheel Iron Company, and to release Rowe Price from his 
liability as cashier in making said excessive loan.”” Upon the state- 
ments of the cashier, and relying upon the guaranty asa valid and 
sufficient security, the plaintiffs on May 14, 1907, made the loan of 
$15,000 to the iron company, and took the latter’s several notes there- 
for and the guaranty of the cashier and the bank of the payment of 
the notes. Thenotes were placed for collection with said bank, which 
reported four of the notes paid as they matured. The other seven 
notes are unpaid, and the iron company ‘‘is hopelessly insolvent and 
is nowin bankruptcy.” The bank and the cashier are indebted to 
he plaintiffs $13,000 principal, besides interest and attorney's fees, 
on the guaranty, which, as appears trom a copy of it set out in the 
petition, was signed by Rowe Price individually, and by the bank 
‘*by Rowe Price, Cashier.” Eleven thousand six hundred and forty 
dollars and two cents of the $15,000 loaned was applied to the pay- 
ment of debts due the bank by the ironcompany. The petition also 
allegeda sale by the national bank of its assets to a state bank, and 
prayed for a receiver to take charge of its assets and for an injunc- 
tion. 

1. Corporations are creatures of the law, and their powers are 
limited. Every person is presumed to know the law, and is charged 
with notice of the limitations on the powers of a corporation fixed 
thereby. Rev. St. U. S. § 5136 (U. S. Comp. St. 1901, p. 3455), 
give to a national bank the power to ‘‘make contracts” and ‘‘to ex- 
ercise by its board of directors, or duly authorized officers or agents, 
subject to law, all such incidental powers as shall be necessary to 
carry on the business of banking; by discounting and negotiating 
promissory notes, drafts, bills of exchange, and other evidences of 
debt; by receiving deposits; by buying and selling exchange, coin 
and bullion; by loaning money on personal security; and by obtain- 
ing, issuing, and circulating notes according to the provisions of this 
title.” The provisions referred to do not give power to a national 
bank to guarantee the payment‘of the obligations of others solely for 
their benefit, nor is such power incidental to the transaction of the 
business of banking. A bank can lend its money, but not its credit. 
A national bank in negotiating its paper can bind itself for the pay- 
ment thereof by its indorsement thereon, but it cannot guarantee the 
payment of the paper of others, or become surety thereon, solely for 
the benefit of the latter. 

2. The plaintiffs in their petition seeking to recover against the 
bank on its guaranty of notes amounting to $15,000 of the iron com- 
pany, given to the plaintiffs, allege, among others, the following 
facts: The cashier of the bank stated to them that the bank would 
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‘** readily let said iron company have whatever money it needed but 
for the fact that the bank had already loaned said iron company 
more money than was authorized by its charter, and the only way it 
could extend any further credit to said iron company was by procur- 
ing a loan from petitioners to be secured by said bank,” and that, if 
the loan was made, the bank and its cashier as an individual would 
guarantee the payment thereof. The cashier became secretary and 
treasurer of the iron company, and stated to the plaintiffs that he 
was then ina position to make the loan for them of $15,000, and 
falsely stated that, if the loan was made, ‘‘ the same would be suffi- 
cient to pay off all the urgent and pressing debts, and would afford 
the said Southern Car Wheel Iron Company a sufficient working cap- 
ital for one month’srun in advance.” The object of the cashier in 
making statements to defendants in error to induce them to make 
the loan ‘‘ was to procure to said bank the payment to it of the said 
amount so due said bank by said Southern Car Wheel Iron Company, 
and to release Rowe Price from his liability as cashier in making 
said excessive loan.” It is contended by counsel for the plaintiffs 
that, by reason of the facts stated in the petition, and especially by 
reason of the fact that, in pursuance of an understanding between 
the bank and the iron company, the bank was paid part of the money 
loaned by them, the bank isestopped from contending that its guar- 
anty was unauthorized. We cannot agree with this contention. It 
will be observed that the bank did not receive on the debt of the 
iron company all of the money loaned by the defendants in error. 
In the cases of People’s Bank v. National Bank, 101 U. S. 181, 25 
L. Ed. 907, Talman v. Rochester City Bank, 18 Barb. (N. Y.) 123, 
the entire amount realized in the transaction went to the bank, in 
pursuance of an agreement between it and its debtors, and the trans- 
actions there involved were not illegal. While it is alleged that the 
money was loaned on the guaranty of the bank, the loan was really 
made to the iron company, and the payment of its notes was guar- 
anteed by the bank. Rev. St. U. S. § 5200 (U. S. Comp. St. 1901, 
p. 3494), as amended by Act June 22, 1906, c. 3516, 34 Stat. 451 (U. 
S. Comp. St. Supp. 1909, p. 1331), prohibits a national bank from 
making to any one person, firm, or corporation a loan in excess of 
one tenth of its unimpaired capital stock paid in and its unimpaired 
surplus. The allegations of the petition that the cashier told the 
plaintifts that the bank had loaned the iron company an amount in 
excess of that prohibited by law, evidently had reference to this 
law. The petition, therefore, shows that the plaintiffs in error 
knew, when the loan was made by them, that the bank had loaned 
the iron company an amount exceeding 10 per cent. of its unim- 
paired capital stock and surplus, in violation of the federal statute 
above mentioned. It does not appear from the petition that the 
plaintiffs knew, when the loan was made, that any of the money 
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loaned was to go tothe bank. Treating the case on the theory that 
the loan was made by the plaintiffs to the iron company for the sole 
benefit of the latter, the guaranty would be void under the ruling 
made in the Ist division of the opinion; and the fact that the bank 
was a creditor of the iron company, and therefore interested in its 
securing more money and interested in its success, would not make 
the guaranty valid nor would the guaranty be valid because the 
plaintiffs made the loan to the iron company because of the guaranty 
of the bank. The amount of the loan received by the bank reduced 
its debt against the iron company to that extent, but the bank, by 
reason of its guaranty, engaged to pay it back tothe plaintiffs if the 
iron company did not pay it. Before the loan the bank had the ob- 
ligation of the iron company for this amount. After the loan the 
bank had thisamount paid in cash, but with its obligation outstand- 
ing to repay this amount to the plaintiffs if the iron company did 
not. But the bank got only $11,640.02 of the $15,000 loaned, though 
it guaranteed the payment of the fullamount thereof. The balance 
of something over $3,000 was kept by the iron company. Neither 
in fact nor in theory had the bank.reduced the amount it was liable 
to lose on the iron company. The law will not look merely to the 
form, but it will look to the substance of a transaction in determin- 
ing its legality and effect; and, on examining this transaction, we 
find, taking the allegations of the petition to be true, that, while the 
cashier of the bank in undertaking to evade the federal statute pro- 
hibiting a loan of over 10 per cent. of its capital stock and surplus 
to the iron company had wiped from its books a showing of indebt- 
edness of the iron company to the bank, in practical effect the bank 
had attempted to assume liability for a greater indebtedness of the 
iron company than it originally owed the bank. According to the 
allegations of the petition, the very purpose of the cashier was to 
obtain a loan from the plaintiffs of $15,000 for the iron company on 
the guaranty of its payment by the bank, in order that a part of the 
money might be used to pay the debt of the iron company, which 
was an excessive loan in violation of the federal statute. The plain- 
tiffs knew that part of the $15,000 they loaned was to go to pay some 
of the pressing debts of the iron company and part to defray the ex- 
pense of operating its plant for a month; and, while they did not 
know that part of the loan was to pay debts due the bank, if they are 
to take advantage of the fact that part of the money went to pay 
debts of the iron company to the bank, in an action on the contract 
they will have to let the legality of the matter be governed by all of 
the facts, and all of the alleged facts show that, after the loan and a 
receipt of a part of it by the bank, the latter had a risk on the iron 
companv for a greater amount than it had before the loan, and that 
the cashier in obtaining the loan was endeavoring by indirection to 
circumvent the statute prohibiting a loan of over 10 per cent. of its 
capital stock and surplus to the ironcompany. The loan by a na- 
tional bank of more than 10 per cent. of its capital stock and surplus 
to one customer is an act prohibited by law, whether done directly 
or indirectly. The transaction in question offended this express 
prohibition of the law. 
It has been ruled in many cases that one who received from a 
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corporation a benefit under a contract involving merely an ultra 
vires act of a corporation cannot defeat the enforcement of the con- 
tract, though the commission of ultra vires acts by a corporation 
subject it to a forfeiture of its charte: by the government. 1 Clark 
& Marshall on Private Corporations, § 225 (b) p. 600; 1 Bolles on 
Law of Banking, § 24; 2 Morse on Banks & Banking, § 732. But an 
ultra vires act of a corporation is not binding upon it, and it cannot 
ratify such an act or be estopped from claiming it to be void, under 
the decisions of the Supreme Court of the United States. In First 
National Bank v. American National Bank, 173 Mo. 153, 158, 72S. 
W. 1059, 1060, it was said: ‘‘ The powers of a national bank under 
the national banking act are essentially matters for federal con- 
struction and interpretation; and, whatever rules may obtain in the 
several states as to the powers of corporations under state statutes, 
all state courts must yield to the decisions of the Supreme Court of 
the United States, construing the power of national] banks under the 
national banking act.” The court then proceeds to show that the 
Supreme Courtof the United States has decided that a national bank 
has no power to bind itself that a draft drawn on its customer will 
be paid, and, when sued on such a contract, it can plead ultra vires, 
and the fact that the other party to the contract has performed his 
part of it does not estop the bank from so pleading. Thecourt con- 
cludes its opinion in these words: ‘‘ It will be of no profit in this 
case to consider the rules of law adopted by the several states bear- 
ing upon the power of banks organized by authority other than the 
federal government to enter into such contracts, or to interpose the 
defense of ultra vires after the other party to the contract has fully 
performed it; for the decisions of the federal courts treat all such 
contracts as void and unenforceable as to national banks, and this 
court is in duty bound to defer to those federal decisions.” 

The petition in this case, properly construed is to recover solely 
on the guaranty of the national bank. In an amendment the plain- 
tiffs prayed, if it be determined that the guaranty was not legal and 
binding, that they recover $7,131.02 with which their 12 months 
time deposit was debited and the account of the iron company cred- 
ited some time before the loan was made, and $400 interest due on 
the time deposit, which amount of interest the defendant agreed to 
release the bank from paying by reason of certain factsalleged. No 
recovery of either of these amounts could be had under all the alle- 
gations of the petition and amendments. Mere unauthorized en- 
tries on the books of the bank, whereby the time deposit of the 
plaintiffs was debited with $7,131.02, did not change the existing 
liability of the bank to them, nor create any new liability as to them. 
Viewing the transaction from any standpoint, the guaranty of the 
national bank was one which the bank could not ratify, or estop it- 
self from having declared void; and the petition for the reason here- 
inbefore set forth was subject to the first and third grounds of the 
demurrer, which were grounds of general demurrer. Whether the 
petition was subject to general demurrer for any reason other than 
the ones we have based our decision on, or to the second, fourth, 
and fifth grounds of the demurrer, or either of them, is left open 
without prejudice to any of the parties. 

Judgment reversed. All the Justices concur, except Fisn, C. J., 
absent. 
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Third Paper. 
THE FIRST AMERICAN SAVINGS BANKS. 


HE savings bank movement in England was a success. The fact, 
that gross and inexcusable frauds crept in and cast discredit upon 
the system and entailed severe losses upon depositors, did not 
prove that the zdea was wrong: it proved, rather, that there were 

weaknesses in the methods by which the idea was carried out. The 
banks met a popular need, and served their purposes admirably, and 
in spite of criticism and ‘‘ being damned with faint praise” the move- 
ment was bound to spread. It did spread throughout England, lIre- 
land and Scotland, and finally crossed the Atlantic. This was the 
logical result of the close relationship existing between England and 
the United States. 

The conditions that obtained at closeofthe French Revolution were 
in a measure to be found in this country at the close of the American 
Revolution. The country was drained of its available resources; the 
people were poor, and their riches lay largely in the undeveloped 
resources of a new country. It would not seem to have been a pro- 
pitious time for the establishment of a savings bank. The develop- 
ment of the country readily absorbed what little capital the people 
had, and while rainy days were to.be expected, little or no provision 
could be made forthem. Butas bright with promise as was the future, 
so the present was full of trouble. The ever-present problem of pov- 
erty was unsolved, and as urgent as was the call for some remedy, 
the attempts to better conditions were in the main futile. 

EARLY ATTEMPTS TO BETTER CONDITIONS. 

In these undertakings to improve the condition of the people, not 
only were ‘‘ dense gropings in the dark” the order of the day, but 
even natural laws were sought to be set aside by legislative enactment. 
Of such nature was an act ‘‘to regulate the wages of mechanics” in 
New York in 1778, which fell down of its own weight. An act in 
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1779 to afford general relief to the poor, and another in 1780 to limit 
prices, serves to indicate the lengths to which well-minded people 
went in order to solve the problemsof the day. Sickand aid societies 
were organized, educational institutions promoted, and even lot- 
teries were legalized as a means of mitigating the evils of poverty. 

Tammany Hall, now famous as a political organization, was first 
instituted in 1805 as a society to ‘‘ afford relief to the indigent and 
distressed members of the association, their widows and others "— 
an object which they seem to have accomplished. We must admit, 
however, that in relieving ‘‘others’”’ they have also relieved the poor 
taxpayer of not a little of his money and some of his sleep and sweet 
temper. Keyes, the historian, gives a list of forty institutions organ- 
ized about this time, all seeking to relieve the prevailing poverty. 

THE MOVEMENT SPREADS TO THE UNITED STATES. 

Just how and when and in what boat the savings bank idea came 
across the Atlantic is uncertain. It is conceded that Patrick Colqu- 
houn, a local magistrate of London, wrote Thomas Eddy of New York 
in April, 1816, sending under separate cover the plan of a savings 
bank then being formed in London. Mr.Colquhoun isalso mentioned 
for honors in introducing the first comprehensive scheme fora national 
savings bank in Parliament in 1806. A similar pamphlet also fellinto 
the hands of Hon. James Savage of Boston in 1816. 

The first public announcement of a savings bank in this country ap- 
peared in the Christian Disciple, asmallreligious paper, in December, 
1816. This article stated that a meeting had been called to consider 
plans and to make application to the Legislature, then in session, 
for a savings bank; that similar institutions existed in England and 
Scotland, and one such is proposed for Philadelphia. The plans of 
the Boston bank must have been well under way at this time, for the 
‘* Provident Institution for Savings in the Town of Boston” was 
approved on December 13,1812.” This, ‘‘says Keyes,” was the first 
public act of legislation in the world which recognized the beneficent 
character of savings banks and invested them with the sanction and 
protection of the law.” 

The population of Boston at this time was about 35,000, and in 
five years the deposits of the bank were $600,000, the surplus $6,200 
and the interest one per cent. quarterly. 

NEW YORK. 

New York did not have such an easy time as Boston. The Fven- 
ing Post of December 2, 1816, gives an account of a meeting held on 
November 29, 1816, at the City Hotel, in which Mr. Eddy prominently 
figures, and which, no doubt, was inspired by the aforesaid pamphlet. 
DeWitt Clinton appears among the directors, and Thomas Eddy, Jr., 
was appointed cashier. No other entry of a meeting appears until 
April 5, 1819. By this time the Boston bank had become of consider- 





LEGAL DECISIONS. 243 


able size. Ina letter to Mr. Colquhoun as of April 9, 1817, Mr. Eddy 
states that he has proposed such a scheme to several of his friends, 
and the matter is before the Legislature. The Legislative committee 
was not convinced that a savings bank in this country would do all 
the good claimed for it, hedged on the question of expense and sug- 
gested that a savings department, (to use a modern term) be opened 
in the then-existing banks, and a clerk paid a little extra to run it. 
The bill did not get through, largely on account of the fact that it 
was a ‘“‘ bank” that wanted a charter, and banks were not particularly 
in favor with the makers of law atthattime. Had it beena‘‘ society” 
or an ‘‘ institution” (this accounts for the use of this term in many 
bank titles today) or a ‘‘company” it might have had a chance; buta 
‘*bank bill” meant a fight. 

Ata meeting of philanthropically inclined people held in New York 
on December 16, 1817, to discuss measures to alleviate the prevailing 
poverty, it was proposed, as a remedy, to establisha savings bank, 
‘*such associations being already in operation in Europe, Boson, 
Philadelphia and Baltimore.” Soonafter this report was printed, at a 
meeting held at a private house in William Street, a motion was 
made by Mr. John Griscom (who made a like motion November 29, 
1816) that a savings bank be organized, which was soon afterwards 
done at a meeting held in Chambers Street, and the Bank for Savings 
was formed, but not chartered. Thomas Eddy was present at the 
meeting in William Street, and probably also at the one in Cham- 
bers Street. DeWitt Clinton, who was elected governor in 1817, and 
who was present at the first meeting, in his first message considered 
savings banks among the institutions ‘‘ highly deserving the public 
patronage.”’ 

On Friday, March 26, 1819, after many vicissitudes, and having 
been able to convince the hostile legislators that such a bank could 
do no harm and might do some good as an antidote for poverty, the 
bill was passed and the Bank for Savings became a corporation, as 
Governor Clinton put it in his next message, ‘‘ tocherish meritorious 
industry, to encourage frugality and retrenchment, and to promote 
the welfare of families, the cause of morality, and the good order of 
society.” 

The Albany Savings Bank soon followed the Bank for Savings, 
being established in 1820. 

PENNSYLVANIA. 

It is remarkable that, while savings banks in the United States 
had their first practical test in Pennsylvania, they have never had the 
growth either in numbers or resources that has attended the introduc- 
tion of savings banks in other Eastern states. The need for such a 
depository or, rather, thrift agency in the Keystone State is met by 
over 1,400 building and loan associations. Pennsylvania may in fact 
be said to be the home of these institutions, which have been exceed- 
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ingly popular. In 1910 there were but eleven savings banks in the 
state with deposits of $176,194,529.61. 

The Philadelphia Savings Fund Society dates from 1816. It began 
as a voluntary association conducted by benevolent gentlemen. Its 
first deposit was received on December 2, 1816. At this time savings 
banks were also voluntary associations in Engiand, none having been 
incorporated in either country, and it is but natural that the banks 
here should take on the same character as the banks overthere. The 
act incorporating this society was passed February 25, 1819. No re- 
strictions were placed upon the managers as to investments, and to 
this day the laws of Pennsylvania are not strict or explicit in this re- 
gard as strictness and explicitness are understood in New York. 

In this bank each corporator contributed $10 toward a fund of $250 
with which to defray expenses, a sum hardly large enough to carry 
one of our newer savings banks a month. The managers took turns 
here,as in many other early Savings Banks,in performing the clerical 
labor, since the fund was not large enough to employ any clerks. We 
venture that no needless expenses got through that board! The 
trustees of the Bowery Savings Bank did this for seventeen years. 

If some of our early philanthropists could come back and see some 
up-to-date-philanthropists of the same brand, but later vintage,assum- 
ing an expense of $5,000 the first year, and building a $100,000 build- 
ing for the bank in the second, they would sit up and take note that 
we do things differently than they. Perhaps we do not so well! 

MARYLAND. 

Incited, no doubt, by the examples of Philadelphia, New York 
and Boston, Baltimore philanthropists met on January 1, 1818, to 
organize the ‘‘ Savings Bank of Baltimore” for the avowed purpose 
of ‘‘receiving deposits of such small sums of money asare the profits 
of industry and economy, and investing the same in public stocks, or 
such other safe securities as may from time to time be deemed ex- 
pedient.”” The first deposit was received March 16, 1818, and for 
some time the office was open but a few hours on one day in the week 
(as was the case with many, if not all, the early banks), and except 
the services of a secretary at a small salary the work of receiving and 
paying money was performed by the ‘‘monthly attendingcommittee,” 
which provision is still to be found in many of the present-day by- 
laws, although is now a perfunctory duty only. The Baltimore bank 
was so successful that it was chartered in December, 1818, being the 
second of its kind to be chartered in America and the third to open 
its doors. 

For chronological purposes the following from Paine’s Banking 
Laws p. 56, will summarize the introduction of savings banks in this 
country : 

(1) Philadelphia Savings Fund Society, organized in 1816 as a 
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voluntary association. Began to receive deposits December 2, 1816. 
Chartered February 25, 1819. 

(2) The Provident Institution for Savings in the Town of Boston, 
incorporated December 13, 1816. 

(3) The Savings Bank of Baltimore, incorporated December, 1818. 
First deposit March 16, 1818. 

(4) Bank for Savings, New York (first conceived in 1816) chartered 
March 26, 1819. First Deposit July 3, 1819. 

New York was, therefore, the first to institute the movement ; 
Philadelphia the first to put it into practice ; Boston the first to le- 
galize savings banks. 


DATE OF INCORPORATION OF THE FIRST SAVINGS BANK OF EACH 
STATE. 


(From data obtained from Keyes’ History of Savings Banks in the United States.) 
Alabama Marion Savings Bank, 1872. 
California Savings and Loan Society, San Fran., July 23, 1857. 
Connecticut Society for Savings, Hartford, June 1, 1819. 
Delaware Wilmington Savings Fund Society, 1832. 
Georgia Augusta Savings Institution, 1875. 
Illinois Enterprise Savings Bank, Cairo, 1870.* 

Lafayette Savings Bank, July, 1869. 

Davenport Savings Bank, 1870. 

Citizens Savings Bank, 1872. 

Iustitution for Savings, Town of Portland, 1819. 
Maryland The Savings Bank of Baltimore, December, 1818. 


Massachusetts.....Provident Inst. for Savings, Town of Boston, Dec. 
13, 1816. 


Michigan Ann Arbor Savings Bank, November, 1869. 
Minnesota State Savings Association, Minneapolis, 1865. 
New Hanipshire..Portsmouth Savings Bank, June, 1823. 
New Jersey Provident Inst. of Jersey City, 1839. 
New York Bank for Savings, March 26, 1819. 
Cincinnati Savings Inst. 1831. 

Pennsylvania Philadelphia Savings Fund Society, Feb. 25, 1819. 
Rhode Island The Savings Bank of Newport, June, 1819. 
Vermont Windham Provident Inst. for Savings, 1846. 
Virginia Harper’s Ferry Savings Institution, 1833. 
Wisconsin State Savings Institution, Madison, 1870.* 

* Uncertain. (To be Continued.) 


INSOLVENCY, ITS CAUSE AND ITS CURE—THE CASE OF THE 
WASHINGTON SAVINGS BANK. 

Solvency is that state or condition of a business, whether moneyed 

corporation or not, where a// debts can be paid; or to speak in ac- 

counting terms, where the assets equal or exceed the liabilities. 
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Insolvency, then, is the opposite, i. e., where there is lacking the 
ability to pay just debts, and where the liabilities exceed the assets. 
It goes without saying that safety lies only in the former condition ; 
and while no business or financial institution expects to be called 
upon to pay, or could pay, all or the greater part of its obligations 
at short notice, it does expect and plans to be able to pay according 
to the tenor of its agreements, and to this end aims to keep itself 
solvent on its books at all times. 


INSOLVENCY IN SAVINGS BANKS. 

Speaking of savings banks, such a state is not only desirable, but 
quite necessary—imperative, and even paper insolvency is danger- 
ous. A state of savings bank insolvency may be brought about—in 
fact has frequently come to pass through four causes: First, deprecz. 
ation of assets. This is often beyond control of human agencies, 
being the result of panics, falling,in bond values due to economic 
and other causes, depreciation in real estate values, failure of depos- 
itory bank, etc. There are many banks today with bonds on their 
books purchased in all good conscience, to net, say 3.40, while at 
market values they would have to be appraised on a 4.25 income ba- 
sis, showing a large loss, due to causes that are world-wide, un- 
foreseen, and unpreventable. The case of a savings bank in 
Massachusetts, with a large line of farm loans, which were in default 
of interest and had to be taken over, and held as dead real estate, 
well illustrates the possibility of mortgage loans becoming a menace 
tosolvency. This bank had to be taken over by the banking depart- 
ment and temporarily closed until some disposition could be made 
of this dead weight, which happily righted itself in about three years. 
Until bonds fail to rise and fall, like the ocean tides, we shall have 
the state of the bond market to contend with; and until real estate 
can be turned into cash within reasonable time and without loss, it 
too will have its shady side as a savings bank security. 

The second cause of insolvency is embezzlement. This is an old 
story, yet ever new. The history of the past five years would afford 
numerous instances of savings banks placed in jeopardy—‘“ nigh 
unto death” through inexcusable stealings on the part of trusted 
employees. Such pilferings have cost the depositors in two savings 
banks (jointly) in Massachusetts and Maine, a loss of 40 per cent. 
during the past year, while another bank was only saved from loss 
by the adequacy of its surplus. The recent Robin affair in New 
York is all too fresh in the public mind to require review, but will 
be touched upon later. The third source, but quite impossible at 
present, is z//egal investments. The history of savings bank failures 
in New York during the stormy seventies is replete with instances 
of wrecks caused by illegal investment in bonds; but with the close 
and careful supervision that now obtains, quite generally, an illegal 
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investment is a rarity; and where an investment once legal becomes 
illegal by failure to conform to legal requirements, it is generally 
permitted to be held until sale can be made without loss. In mort- 
gage loans the illegality usually consists in excessive rather than 
irregular loans. 

The last cause of insolvency is imsufficiency of surplus. Itisplainly 
to be seen that any loss from whatever cause cannot affect the so/- 
vency of the bank as long as it does not exceed the surplus fund; and 
to meet the fluctuationsin bond values and any losses (which are of 
a negligible quantity asa rule) that may accrue by reason of mortgage 
loans, all banks should and most banks do, give good heed to the sur- 
plus, that it shall be large enough to insure insolvency at all times. 


SAFEGUARDING THE INSTITUTION. 


Against the depreciation of bond investments there can be no 
safeguard, except careful watch; and as the market turns against the 
bank, a ‘‘ getting out from under” in time to avoid loss. But inas- 
much as bonds are bought for investment, and are expected to be 
held until maturity, and loss can only occur through forced selling, 
such events are infrequent and rarely serious. In the mortgage 
loans, frequent appraisals may be made so that if depreciation 
sets in, or the values are declining the loan may be called or re- 
duced before it istoo late. But aside from causes that are beyond 
control, there are certain obvious facts in this regard that only need 
reviewing to become manifest. In the first place it is the duty of 
savings bank trustees to safeguard the assets; in the second place to 
safeguard the /adi/tties. The ease with which the first may be ac- 
complished makes negligence inexcusable. First of all, illegal loans 
and investments are quite impossible without the knowledge of the 
trustees. The law of most states is so plain, stating just what con- 
stitutes a legal security, and where and how much may be loaned on 
mortgage, that to err in this line isto work blindfolded. There are, 
of course, states where personal loans are permitted, and these need 
more care than the fixed investments; but even so, their goodness 
may be fully determined by the loan committee. 

In the case of the Robin affair in New York, the finding of unre- 
corded mortgages and participation agreements was prima facie no- 
tice that something was wrong, and these instruments must have 
passed through the hands of the examining committee at the June 
verification of assets. Openand downright stealing cannot of course 
be fully prevented; but inasmuch as the securities are not in daily 
demand, like notes discounted, they may be put under two combi- 
nations and collusion is therefore necessary to obtain possession. 
Registry, also, is a good preventive. These two simple precautions 
would have in all probability prevented the disastrous Walker affair 
in Connecticut a few years ago. 
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The daily cash and bank balances become, therefore, the only 
means left, and the one may be protected by surety bonds and the 
other by requiring two signatures to checks. 

The greatest cause of danger, however, lies not in the fact that 
the assets may suffer depletion, for much of the manipulation is done 
with that which never becomes an asset, while appearing as a lia- 
bility, i.e., the false entries as deposits of money which never, in 
whole at least, become part of the bank’sfunds. A perusal of Lew- 
in’s History of Savings Banks in England and Ireland, will demon- 
strate that this is no new trick, for a hundred years ago clever men 
learned that it is the easiest thing imaginable, where proper safe- 
guards are not in vogue, to give the depositor credit for one amount 
on his book and another amount on the ledger. This of course can- 
not be prevented in ‘‘one man” banks, where collusion exists. One 
bank in which this fraud obtained declared and paid tmpossible divt- 
dends, which fact men outside the bank saw, if those in charge did 
not. 

Against this practice of stealing through the pass books there 
can be but one check, i. e., frequent and exhaustive verification of 
pass-book balances. This is a legal requirement in Massachusetts, 
and has had the second test during 1910; but whether the recent de- 
falcations reported in that state are due to discoveries through the 
operation of this law or not, is not publicly known; at any rate, such 
verification if made by an outside auditor who is concerned only 
with accuracy cannot but act as a wholesome check on pass book 
manipulations. 

But for present purposes we accept the situation that the bank 
finds that it ews more than it ows, and is therefore insolvent. 
Three courses are open. (a) Receiver. This is acknowledged to be 
a slow, expensive, unsatisfactory method; for it is often a political 
appointment (as obtained in New York during the stormy period of 
1907) and the institution is often bled tothe last drop. The receiv- 
erships of savings banks in New York during the 70s are a sad com- 
mentary on this method of liquidation, and it is now a thing of the 
past in New York as well as in other states. The goose that laid 
the golden egg is dead. 

The second method isa scaling of deposits, as has been done in 
New York, Massachusetts, Maine, Connecticut, New Jersey, under 
legal sanction. Space forbids comment upon this phase, for it has 
already been treated in this department. 


THE CASE OF THE WASHINGTON SAVINGS BANK. 


The third method is what may be termed the status guo method, 
and is a Massachusetts idea. Cases where it has been tried with 
good results in that state have also been mentioned in these pages, 
and for present purposes, we shall take the Washington Savings 








SAVINGS AND TRUST DEPARTMENT. 249 


Bank case and apply the idea to a present state of facts. We assume 
at the beginning that the institution is not a hopeless wreck, and has 
some good blood in it yet. Assuming also that the loss is, as first 
announced, $140,000 or thereabouts, which not only wipes out the 
small surplus ($10,031.16 on market values, January Ist) but ten per 
cent. of the assetsas well. It is doubtful if this bank would pay 
over 75 per cent. under a receiver, and on a scaling process, in order 
to become even solvent would need to make a charge of from 10 to 
15 per cent. against each account. 

The bank department could lawfully take this bank in charge, 
neither paying nor receiving any money, but collecting interest as 
due, bonds as matured, selling bonds as opportunity offers to advan- 
tage, turning mortgages into cash, reducing expenses to the mini- 
mum, as for instance cutting down the heavy rent charge ($4,000), 
and reducing the salary charge by one-half ($3,000), and permit all 
earnings to accumulate until such time as the bank again became a 
going concern. The bank, by its last official examination showed 
an earning power of $60,820.22 a year, and allowing two years anda 
half, for this process, would show over $150,000 earnings, which, 
less reasonable expenses, would place the bank in as good if not bet- 
ter condition than before closing; and if six months earnings in ad- 
dition were added to surplus, making it dormant for three years, it 
would be in a much stronger position than at first and the loss to 
depositors would be ‘we/ve per cent. with certainty, against an uncer- 
tainty, both as to time and amount, by final liquidation, even under 
the department. 

In the meantime, loans could be made to depositors with the 
available cash balance, at the same rate as paid by depository banks, 
say 3 per cent.; and with the certainty of the security of these pass 
books as guaranteed by the earning power of money, and the admin- 
istration of the banking department, commercial banks would readi- 
ly loan upon such security. 

The plan herein proposed would seem to be entirely reasonable 
and just to all interests involved, and if the depositors were given 
choice between loss of interest with certainty of the principa/ three 
years hence, and borrowing privileges in the interim, as against a 
scaling of deposits, or liquidation with all its possibilities of shrink- 
age, the majority would undoubtedly choose the former. It will be 
regrettable if the losses are so heavy as to make a test of sucha plan 
impracticable. 








NEW YORK CHAPTER, AMERICAN INSTITUTE OF BANKING, HOLDS 
ITS TENTH ANNIVERSARY CELEBRATION. 


ITH covers laid for eight hundred in the grand ball room at the Hotel Astor, 
New York Chapter, American Institute of Banking, celebrated its tenth anni- 
versary on February 8th. The mere fact, that this body of young bankers 

should undertake and carry to a successful finish a dinner on such a scale, is evidence 
of the strength and stability of the organization, and speaks well of the excellence of 
its management. 

One of the features of these annual gatherings is the address of the president, 
which is his crowning effort; and Mr. Minor did full justice both to himself and the 
Chapter. After reviewing the history of the Chapter, he reminded his hearers that in 
the short space of six months, as many men had joined the Chapter as were present at 
the dinner, an object lesson in itself, and bringing the membership up to 1528. 
Mention was made also of the fact that the bank officials were beginning to take no- 
tice of the excellence of the work, and the value of the Chapter in its educational 
aspect, and were not only lending their sympathy but their support. It is only a 
question of time when the Chapter will have a home of its own, and instead of one 
or two meetings a week, will be operating a ‘‘ college of finance” with classes in 
banking and finance every night in the week. Thus far during the present season 
over 8,000 men have attended its various lectures, far exceeding anything done in the 
past, or expected in the present. 

Hon. A. Piatt Andrew, Assistant Secretary of the Treasury, spoke on ‘* America’s 
Banking Problems ™ in part as follows: 

‘* We no longer have hundreds of kinds of banknotes of varying degrees of accep- 
tability, and we no longer allow banking firms to organize and operate without legal 
restrictions and official scrutiny. We have made great advances toward order and or- 
ganization, but we still lack much of the co-ordination in banking which prevails in 
other countries. Our system is still subject to periodical collapses which bring ex- 
change, industry and trade toa standstill, but which are without counterpart in the 
older parts of the world. These conditions bring distress intermittently to every 
man, woman and child in the community, and as these can be remedied it is the 
bounden duty of every one of us to interest ourselves in any great effort to correct 
them.” 

In detail Mr. Andrew took up some of the most serious defects in the banking 
system and then discussed the plan of Senator Aldrich to remedy them. 

‘¢ The Aldrich plan,” he said, ‘* provides for the first time a co-ordinating mech- 
anism between the banks of different parts of the country, which should secure unity 
of policy and uninterrupted exchange between them. It eliminates the present in- 
flexibility of reserves by providing for their concentration in a single institution and 
by arranging for the increase of the reserve of a particular bank through the redis- 
counting of its paper by that institution. It provides for a national discount mar- 
ket, through which prime commercial bills can be translated into available funds 
with the same facility with which standard stocks may be converted into funds to- 
day upon the Stock Exchanges. It does away with the bond-secured currency, and 
in its stead offers a flexible note issue based upon commercial assets. 

‘* It eliminates the objectionable features of the independent treasury system and 
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provides for the deposit and handling of the public moneys through a banking in- 
stitution. Finally it proposes to eliminate the irregularities which now exist be- 
tween the Federal and State banking systems by extending to banks subject to Fed- 
eral charter most of the privileges now enjoyed by the State-chartered institutions 
and by drawing into the Federal system the State banks and trust companies hy 
means of the special advantages which the Federal banks are to enjoy.” 

Mr. Joseph T. Talbert, vice president of the National City Bank, New York, 
read a paper on ‘‘ Loans and Discounts,” in which he said: 

‘* What a guif between these European systems and ours! The effectiveness— 
I might say the beneficence—in daily use of the European Discount System could be 
proved in no better way than by pointing to the fact that, when in the throes of 
panics and financial cataclysms, we have been forced repeatedly to resort to a modi- 
fication of that system, or to improvise a system which serves that purpose tempo- 
rarily or else to face the alternative of complete suspension of payments and the utter 
collapse of credit. We have turned to it repeatedly and always with safety; nor 
has it ever failed to bring quick restoration of financial tranquility. 

‘If this may be done beneficially in times of panic, why might it not be done 
normally to the great advantage of trade in supplying notes, in steadying interest 
rates and in preventing the possibility of an approach to conditions likely to precipi- 
tate a money panic? 

‘* Let us briefly contrast the European system with our own in the matter of 
loans and credits. 

‘*In this country we have no system of acceptance at all. Time drafts drawn 
by foreign shippers on our importers must all go to London for acceptance. Ameri- 
can banks are deprived of that business because they are denied the right to accept 
drafts or to lend their credit. So drastic is the law in respect of this in the case of 
national banks that it is made a criminal offense to accept a draft or a check on open 
account, or even against securities in hand, or under any circumstances except against 
an actual balance subject to check on the bank's books at the credit of the drawer. 
This law was of course not designed by its framers to hamper legitimate trade trans- 
actions, but such is its effect in actual practice. No distinction in such cases is made 
between actual trade drafts or checks and those which represent speculative opera- 
tions. Therefore the operations of lending and of discounting are confined among 
our banks to advances of cash or of book credits to a customer, subject to his check, 
against which of course a reserve must be carried; or to the purchase of notes, mis- 
named ‘+ commercial paper,’ which may be offered in the open market by note 
brokers, generally on single names and unsecured. The purchase of such securities 
involves of necessity the paying out by the banks of the total amount of the pro- 
ceeds of such notes to the depletion of its cash reserves and to a corresponding ex- 
tinction of its power to lend.” 

Dr. C. B. Meding, Surgeon of the Harlem Eye, Ear and Throat Infirmary spoke 
on ‘+ A Present Day Reality” with his usual force and acceptability, followed by an 
address on ‘‘ The Moral Dividend ” by the Rev. James 8. Kittell, D.D., of Albany, 
and Mr. Edward J. Cattell, editor of ‘‘PAz/adelphia,” on ‘* The Pursuit of Happiness.” 

One of the incidental features of the evening was an original poem written for the 
occasion by Evelyn Gage Kniffin, which adorned the menu card, and which is of 
such unusual suggestiveness and merit that the Bankrine Law JourNaL departs 
from its usual custom to give it wider publicity. Although bankers, as a class, are 
popularly supposed to be prosaic rather than poetical in temperament, it is safe to as- 
sume that Mrs. Kniffin’s offering found a responsive chord in the hearts of many of 
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those present. £” passant it may be stated that the gifted authoress is the wife of 
W.H. Kniftin, Jr., who conducts the Savings and Trust Department for the JouRNAL. 
To-Day. 2 
The highest, noblest, thing that you can do lies in To-day; 
Spend not its precious hours in vain regrets for Yesterday. 
Sit not and dream of promises To-morrow may fulfill, 
But use To-day, and do each task it holds with all thy will. 
Hope gilds To-morrow, ever placing it one day ahead ; 
But Love with jewels tills To-day and gives them now instead : 
So grasp each gift that Love holds out, and when the day is done, 
Thou 'lt find in hopes fulfilled, To-morrow and To-day are one. 
Thy one God-given talent lies within To-day’s embrace- 
The duty that is nearest,—use it well, nor hide its face, 
And it is thine with increase; for, to him that hath is given. 
Then live To-day! for in To-day rests all thy hope of Heaven! 

Among the special guests at the dinner were: H. E. Stone, president Boston 
Chapter, A. I. B.; W.S. Evans, president Philadelphia Chapter, A. I. B.; W. M. 
Rosendale, past president New York Chapter, 1909-10; Hon. E. D. Fisher, Deputy 
Comptroller, City of New York; G. G. Thorne, vice-president National Park Bank, 
New York; A. S. Frissell, president Firth Avenue Bank, New York; Hon. O. H. 
Cheney, State Superintendent of Banks, New York State; B. L. Allen, vice-president 
Knickerbocker Trust Company, New York; J. G. Cannon, president Fourth National 
Bank, New York; Jos. T. Talbert, vice-president National City Bank, New York; 
Dr. Charles B. Meding, surgeon Harlem Eye, Ear and Throat Infirmary, New York; 
Hon. A. Piatt Andrew, Assistant Secretary, United States Treasury. 


———SS 


BOOK NOTICE. 


ANCIENT, CURIOUS, AND Famous Wiis. By Virgil M. Harris. 

This is an entirely new work, which is not only of great interest to the legal pro- 
fession but also to bank and trust company officials and all lovers of the unique in 
history and literature. The author is well known as a writer and lecturer of national 
reputation, and is Lecturer on Wills in the St. Louis University, and Trust Officer of 
the Mercantile Trust Co., of St. Louis. He has gathered a large amount of new and 
valuable matter which is not accessible in any other work. It has been often said 
that the words, which persons write or have written by others to be read after their 
decease, show their real characters and peculiarities in their true light. They also 
reflect the manners and customs of the times to a greater extent, perhaps, than any 
other documents. 

The book is divided into seven chapters, and treats of ancient wills, wills in fiction 
and poetry, curious wills, testamentary and kindred miscellany, wills of famous 
Americans and foreigners, etc. In the collection are given about five hundred wills, 
obtained from all parts of the world, commencing with the dawn of creation and clos- 
ing with Mary Baker G. Eddy. Among them are those of the patriarch Jacob, Ju- 
lius Caesar, Columbus, Napoleon, Washington, and Mark Twain. Such a work has 
never before been attempted in this country and the author certainly deserves great 
credit for his labor and exhaustive research. The work also contains many biograph- 
ical and historical sketches that are not only entertaining but instructive. Published 


by Little, Brown & Co., Boston. It is a handsomely bound volume of 450 pages, 
price $4.00 et, delivered. 
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INQUIRIES AND CORRESPONDENCE 


() 


—_, 
This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. An- 
swer, when unpublished or made by wire or letter, is 
charged for at a moderate rate. 3 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


DISTRIBUTION OF THE SURPLUS UNDER MARYLAND SAVINGS 
BANK CHARTERS. 


Editor Banking Law Journal. MARYLAND, January 28, 1911. 

Dear Sir:—lIn the issue of the Bankinc Law Journat for November, 1910, I 
have read with great interest the article, ** Who Owns the Surplus.” 

The charter of a savings bank in this state provides that it shall pay interest at 
the rate fixed by its by-laws, and that every three years its surplus profits shall be dis- 
tributed among the depositors as the directors may direct. 

Believing that this bank had accumulated a surplus of about seventeen per cent., 
which it was hiding by marking its securities far below their value, and which it was | 


getting rid of by spending nearly a million dollars in the erection of a building, and ‘ 
also that the fact of its surplus made the officials indifferent, so that they were not . 


working to make good profits, as the officials of smaller banks were, 1, for myself and 
some other depositors, filed a bill two years ago to compel this bank to render proper 
statements and to distribute its surplus. 
I have always contended that the original idea of this bank was that some well- 
known citizens who were named in the charter, with the right to appoint their succes- } 


sors, were to take the money of poor people who could not invest it and invest it for 
them, paying them an estimated interest, but every three yéars starting an account and ‘ 
giving them what their money had earned; and this is what you say in your article i 
was the original idea of the savings banks. I would be very much obliged to you if 

you would give me your authority for this statement. i 


As a full answer to our bill the directors of the bank stated that they, as a matter 
of law, were the sole judges as to whether or not there were any surplus profits, and 
that they said there were not any, and so there were none to distribute. At the same 
time their answer showed a surplus of thirteen per cent. on market values and of six 
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per cent. on par values, none of their securities being worth under par and none of 
them being valued at more than par. We asked the court to decide as a preliminary 
matter of law whether the directors have, under the special provisions of this charter, 
the right to so value their assets as to make these assets exactly equal to the deposits, 
which they have been doing ever since I raised this question. 

The charter of this bank contains a provision as to the distribution of surplus. The 
charters of all the other banks contain no such provision, all these being mutual banks. 

Last year our legislature passed a banking law requiring the savings banks to re- 
serve one-cighth of one per cent. per annum until they had accumulated at least three 
per cent. on the amount of the deposits. This bank has, under that law, this year, for 
the first time, created a guarantee fund of about 44 per cent., which guarantee fund, 
if its last year’s account was correct, must have been grabbed out of the air, as last year 
no surplus or guarantee fund was shown. 

Personally I claim that, under a charter like that of this bank, the depositors are 
bound to get all the surplus; and if, in any year, there are losses, these losses can be 
charged against their deposits which the courts of Massachusetts have held could be 
done in the case of a Massachusetts savings bank. 

Hoping that you can help me with information or authorities, I am 


Yours very truly, ATTORNEY. 


Aunswer.—The Maryland Banking Act of 1910 which became 
operative June Ist, 1910, says nothing about conforming all charters 
to its provisions, and it would therefore seem that the charters of all 
banks heretofore granted were still in force. The charter of this 
bank provides that ‘‘ such interest shall be allowed to the depositors 
thereof, as may from time to time be directed or provided for by the 
By-Laws of said corporation; the surplus profit to be divided every 
three years among the depositors 7 such manner as the directors, 
for the time being, may think proper.” 

The only provision in the new law that immediately affects this 
distribution of interest is found in sections 33 and 34 of the law, 
which provide in substance, that before paying dividends, savings 
banks shall set aside as a guaranty fund at least one-eighth of one 
per cent. of the whole amount of deposits held until the guaranty 
fund equals three per cent. of the deposits. This can never be im- 
paired. In ascertaining earnings, premiums may not be charged off 
faster than in amounts proportionate to the life of the bond (amorti- 
zation under another name), and in ascertaining the guaranty fund 
assets may not be valued above market values. 

It would seem, therefore, that after complying with the last pro- 
vision as to guaranty fund, the periodical distribution is compulsory, 
and the trustees retain simply the right to determine the manner in 
which such distribution shall be made. If no such guaranty fund is 
shown to exist, division is of course impossible under the present 
law; and if a 4% per cent. guaranty fund is established, no further 
additions are required to be made thereto. 

The first thing to be determined is, Has the bank a surplus that is 
distributional? If so, how much and on what basis is this surplus 
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figured, par, market or investment values? This can easily be de- 
termined by a fair statement of assets and liabilities, and if on mar- 
ket values, any good bond house will place values on the bonds gratis, 
or any good savings bank man can do it for himself. The second 
step is to compel the bank to make the lawful distribution, and the 
third, for the trustees to determine an equitable basis for such dis- 
tribution. 

That the original idea of savings banking was that depositors 
should be the sole beneficiaries of the joint investment of their funds, 
is amply demonstrated by a perusal of the law of the New England 
states, (including New York and New Jersey) in which it is provided 
in substance, that after providing for expenses and a guaranty fund 
(such as is now in force in Maryland and many of the New England 
states, but in New York is left solely to the bank officials as to the 
minimum amount) the entire net earnings are to be paid over to de- 
positors as interest. Trustees are quite universally forbidden to 
share in the earnings of the bank in any way, and it is quite certain 
that in the event of a solvent bank winding up its affairs, no court 
would hold that the surplus should go to the trustees rather than 
depositors. 

In the case of Newburgh Savings Bank v. Peck, 157 N. Y. 51, the 
Court of Appeais decided that the surplus belonged to depositors 
‘*contingently upon the happening of circumstances requiring its dis- 
tribution among them,” and placed the surplusin the same category 
as deposits which were by law non-taxable, and held the surplus to 
be likewise exempt. 

The mutuality of the savings bank is shown by the scaling process, 
by which depositors share the losses of the bank in proportion to 
their deposits, by having a proportionate charge made against each 
account to.distribute the losses (People v. Ulster County Savings 
Bank, 64 Hun, 434 N. Y.). See, also, 28 N. J. Eq. in the case of 
Newark Savings Inst. and recent cases of scaling in Massachusetts 
(Southbridge Savings Bank) and Maine (Biddeford Savings Bank). 
New Hampshire laws provide (Sec. 26): ‘‘ Any justice of the supreme 
court in connection with the bank commissioners, upon petition of 
any savings bank, shall reduce the deposit account of each depositor 
therein whenever the value of its assets is less than the total amount 
of its deposits, so as to divide the loss equitably among the deposi- 
tors.” (See article in the December, 1909, Bankinc Law Journat, 
p. 926). 

To divide the entire earnings each year among depositors as is 
suggested in the latter part of the inquiry would not be advisable, 
nor would it be good banking, until an adequate surplus was accu- 
mulated, and even then the ratio should be steadily maintained by 
yearly additions thereto to keep pace with the growth in deposit lia- 
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bilities. And the scaling process is not intended as a remedy for 
such poor banking as this would involve. 

The suggestion that if a4™% per cent. surplus is created where 
none existed before, it must have been ‘‘grabbed out of the air,” 
looks plausible; but the secret lies probably in the fact that it was 
hidden away somewhere waiting for such a law to bringit out. To 
pay depositors even 3% per cent. and pay expenses and create a sur- 
plus of 4% per cent. on deposits in one year would indicate that the 
funds had earned at least 9 per cent.—quite an impossible proposi- 
tion. Fora general summary of the banking laws of various states, 
see Bulletin No. 3 cf the Rhode Island State Library, which together 
with cases cited with citations therein will prove of value in this 
connection. 


PAYMENT OF DEPOSIT IN TWO NAMES. 


THATCHER BROTHERS BANKING COMPANY, 
Editor Banking Law Journal. Locan, Uraun, February 11, 1911. 

Dear StR:—We enclose complaint in a suit brought against this bank in connec- 
tion with a savings account which we took several years ago, issuing our savings book, 
which reads as follows: 

‘* Thatcher Bros. Banking Co., in account with Henry or Fanny Chandler.” 

It was understood at the time this deposit was made that it was for the use of both 
parties, and that, in the event of the death of either, the survivor could draw the money. 
On the death of the husband the wife, Fanny Chandler, presented the book and re- 
quested payment to her, which was duly made. Suit is now brought by the executor 
of her husband’s estate to recover the money. 

Will you kindly give us an opinion as to our position in this case, or refer us to 
some authorities that will guide us in determining our liability in the matter. You 
might also refer us to the page and number of the Journat in which this matter has 
been referred to. Yours truly, H. E. Harcu, President. 

Answer.—There is no statute in Utah on the subject, nor can we 
find any Utah decision in which the question has been passed upon. 
In view of this fact you would hardly be justifiedin paying the account 
to Mrs. Chandler without receiving a bond from her, or a release from 
the heirs. The decisions are in conflict and we cannot undertake to 
declare what conclusion the courts in Utah may reach on the question 
when it comes before them. Wecan only point out what the courts 
in other states have held on facts somewhat similar. 

Under the decisions in some states, Mrs. Chandler might get a 
valid title to the deposit on the theory that there had been a gift 
thereof, or that it belonged to her husband and herself as joint tenants, 
and that she, being the survivor, is entitled. To constitute a valid 
gift of a deposit in a savings bank made in the joint names of the donor 
and donee the evidence must show a delivery of the pass book to the 
donee, with the intention of transferring title. Taylor v. Coriell, 
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66 N. J. Eq. 262, 57 Atl. Rep. 810; De Puy v. Stevens, 37 N. Y. App. 
Div. 289. 

Following is an outline of the decisions which have been made by 
the various courts: 

The entry of a pass book in the name of ‘‘ James Cannon, subject 
to his order, or to the order of Mary E. Cannon,” and the delivery of 
the book to Mary, was held insufficient to constitute a gift. Murray 
v. Cannon, 41 Md. 466. 

In Noyes v. Institution for Savings, 164 Mass. 583, 42 N. E. Rep. 
103, a deposit of a sum of money in a savings bank, payable to either 
depositor or the survivor, remained the property of the original de- 
positor where it appeared that the book was never in the possession 
of the co-depositor, and that she had no knowledge of the deposit un- 
til after the depositor’s death. 

The mere opening of an account in the name of a depositor and 
his sister, ‘‘and the survivor of them, subject to the order of either,” 
is not sufficient to give the sister titletothe money. Taylor v. Henry, 
48 Md. 550. 

An entry in a pass book *‘ payable to self or wife,” is not sufficient 
to vest the money in the wife after the husband’s death, if he retains 
control of the deposit at all times during his life. 

Making out a pass book in the joint names of husband and wife is 
evidence merely that the deposit may be drawn by either of the per- 
sons named, and does not prove ownership in either of the parties 
Burke v. Slattery, 10 Misc. (N. Y.) 754. 

The opening of an account in the name of a depositor and her 
daughter will not be sufficient to perfect a gift to the daughter of the 
money remaining in the account onthe deathofthe mother. Re Bolin, 
136 N. Y. 177. 

A deposit in the name of a man and his wife, he retaining control 
of the pass book at all times, will not vest title to the fund in her. 
Wortman v. Robinson, 44 Hun, 357; Schick v. Grote, 42 N. J. Eq 354. 

A deposit in the names of the depositor and another, payable to eith- 
er or the survivor of either, remained the property of the deposi- 
tor where she retained control of the deposit book until her death. 
Woonsocket Inst. for Savings v. Hefferman, 20 R. I. 308, 38 Atl. 949. 

The mere fact that a savings bank deposit was entered in the name 
of the husband and wife does not establish a gift to the latter, where 
she never had possession of the pass book and all of the withdrawals 
were made by the husband, who made the deposit originally. Re 
Ward, 51 How. Pr. (N. Y.) 316. 

There are some cases in which a deposit in the joint names of two 
persons has by reason of the existing circumstances been held to in- 
ure to the benefit of the survivor. The opening of an account in the 
name of the depositor or his sister, accompanied by delivery of the 
pass book, was held to vest title to the fundsinthe sister. Hammon 
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v. Sheehan, 46 N. Y. S. R. 565. Money deposited by a husband in 
the joint names of himself and his wife was held to go to the survivor. 
Platt v. Grubb, 41 Hun, 417. 

A deposit in a savings bank of money belonging to the wife, entered 
in the joint names of the husband and wife, belongs to the wife, as 
against the administrator of the husband’sestate. Baker v. Hedrich, 
85 Md. 645. 

The intent, on the part of a mother, to vest in her son the joint 
ownership with her, was shown by evidence that a savings bank ac- 
count, which she had opened in her own name,she subsequently chang- 
ed so as to read in account with herself and son; and that shortly 
prior to her death she gave the pass book to her sister to keep for 
her son, whose whereabouts were then unknown, although the pass 
book was never delivered during her lifetime. Farrelly v. Emigrant 
Industrial Sav. Bank, 92 N. Y. App. Div. 529; aff'd 179 N. Y. 594. 

This case was distinguished from Re Bolin, supra, on the ground 
that in that case the only purpose of depositing the fund in the names 
of both was for the matter of convenience. In the Farrelly case it 
was held that a joint tenancy was created and that delivery of the 
pass book was not necessary. 

The following numbers of the JourNAL contain articles citing de- 
cisions on the subject: ‘* Alternative and Trust Deposits,”’ August, 
1900. p. 595; ** Joint Deposits and Payment to Survivor,” May, 1906, 
p. 361; ‘‘ Legal Aspect of Payment to Survivor of Joint Account,” 
October, 1906, p. 826; ‘*‘ Deposits Payable to Either of Two Per- 
sons,” February, 1907, pp. 88 and 136; ‘* Payment of Joint Accounts,” 


~~ 


January, 1909, p. 73. 


LOANS AS SECURITY OF ASSIGNED BOOK ACCOUNTS. 


Editor Banking Law Journal. New York, February 23, 1911. 

Dear Str: Your answer in the February JourNAt headed ‘‘ Preferred Creditors 
in Bankruptcy ™ is to the point, and has been fully appreciated. 

There is, however, another phase of the subject on which I wish to be enlight- 
ened. For illustration, let us assume that a manufacturer has a number of accounts 
on his books due him from various customers for merchandise sold or delivered. He 
wishes to borrow on the collateral of said open accounts, but, for reason of the pro- 
tection of his credit, insists that no notification is given to his customers, and accord- 
ingly an agreement with the banker is made permitting the manufacturer to collect 
the assigned accounts in the usual manner as agent for the banker. Let us also as- 
sume that the manufacturer goes into bankruptcy within four months of the assign- 
ment and before collection of the accounts. Will the fact that knowledge of the 
assignment was withheld from the trade prompt a legal decision to the effect that the 
assignment was not doza fide, thereby making the banker an unsecured creditor? 

Yours very truly, BANKER. 


Answer.—We think the assignment is good. An assignment is 
valid as between the assignor and assignee, even though the debtor 
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is not notified. The fact that the assignment is made within four 
months of bankruptcy has no bearing on the question here for the 
reason that the lien is given simultaneously with the making of the 
loan. It is where the debt is already in existence that the giving of 
a lien to secure it within four months of bankruptcy is regarded as 
an attempt to give a preference to a particular creditor and is, there- 
fore, held invalid. 

The failure to notify the customer of the assignment, and the 
withholding of the knowledge thereof from the trade does not neces- 
sarily indicate bad faith. While we believe that the assignment 
would be good we donot advise the making of loans upon such secur- 
ity. The arrangement affords too many opportunities for trouble. 
The customer may pay the manufacturer before the latter becomes 
a bankrupt, in which event the trustee in bankruptcy would undoubt- 
edly lay claim to the fund. A legal complication might arise by 
reason of some other person extending credit to the manufacturer 
on the strength of a statement of assets, including the assigned ac- 
counts. Again the manufacturer might assign the accounts to an- 
other banker as security for loans. This banker might collect the 
accounts and the first banker would be left without security. 


PAYMENT OF FORGED CHECK. 
FIRST NATIONAL BANK, 
Editor Banking Law Journal. Wasurneton, N. J., February 9, 1911. 

Dear Sir :—Please answer the following question : 

A, who is known to B, purchased goods from him and tenders in payment a 
check drawn on a bank in the same community, purporting to be signed by C. The 
check is presented to the bank upon which it is drawn and is paid and charged to 
the account of C, along with other checks so signed. After several months the checks 
are returned to C with his bank book written up. C claims his name is forged on 
checks and refuses to pay them. The bank that paid the checks demands that B re- 
fund the money. Can it legally collect the money from B or must it suffer the loss. 

Yours truly, CASHIER. 

Answer:—lIf Bacted innocently bank must bear the loss. When 
a bank receives, in the ordinary course of business, a check drawn 
upon it and presented by a dona fide holder, who is without notice of 
any infirmity therein, and the bank pays the amount of the check to 
such holder, it finally exercises its option to pay or not to pay, and 
the transaction is closed as between the parties to the payment.” Na- 
tional Bank of N. J. v. Berrall, 70 N. J. Eq. 757. It was further 
said in this case: ‘‘The rule that holds a bank bound to know the 
state of adepositor’s account, and totake cognizance of this and other 
transactions between it and the depositor before making payment 
ofa check duly presented, has even been extended so far as to re- 
quire the bank to pass upon the genuineness of the depositor’s sig- 
nature to the check; so that where it pays out money on a check 
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upon which its depositor’s name has been forged, toa dona fide holder 
for value, it has been held that the bank cannot recover back the 


money. 
This rule is in force in most of the states. 


INTEREST ON DEMAND NOTE. 


Editor Banking Law Journal. BripGerort, Pa., February 28, 1911. 
DEAR Srr:—I believe there has been a decision handed down by the Supreme 
Court of the State of New York, which says a demand loan is not due until a de- 
mand of payment has been made and will only bear interest from date of demand, 
unless the obligation reads, payable on demand with interest. 
I would like to learn just how this decision reads. Can you give me the desired 
information, or let me know where it can be obtained ? 


Very truly yours, CASHIER. 


Answer.—The case is Van Vliet v. Kanter, 119 N. Y. Supp. 187, 
published in the January, 1910, Bankinc Law Journat, page 53. The 
decision, however, was modified on appeal to the Appellate Division. 
The decision of the appellate court is reported in 124 N. Y. Supp. at 
page 63. 

The holding of the Appellate Division is to this effect: A prom- 
issory note, payable on demand after date, which makes no provision 
for interest, is due on the day after its date so far as the statute of 
limitations is concerned. But such a note does not draw interest 
until demand, or the commencement of an action on the note, which 
is the equivalent of a demand. 

As expressed in the words of the court: ‘‘ Here is a note evi- 
dencing a contract in which the parties saw fit to make no provision 
for interest, and it therefore draws no interest until a demand is 
duly made, which puts the maker in default.”’ 


a | 


ALBERT HENRY WIGGIN. 


There seldom occurs a more worthy recognition of the abilities of an official of a 
banking institution than the promotion of Albert H. Wiggin, to the presidency of the 
Chase National Bank, to succeed A. Barton Hepburn, who has been made chairman 
of the Board. Mr. Wiggin came from that New England stock that has long been 
noted in the banking fraternity, as careful, painstaking bankers, who recognize the 
great responsibility that rests upon the management of a large banking institution, 
that has such vast funds placed in its care for safe keeping. It is these qualifi- 
cations that constitute the *‘ good banker ” and inspire confidence, not alone among 
the banking fraternity but the public as well: for, where a banking institution 
handles such immense resources as the Chase, it is virtually a public concern even 
though not subject to statutory laws governing public institutions other than the Na- 
tional Bank Act. 

Mr. Wiggin’s business career has been devoted to the banking business, having 
begun as a clerk when in his ‘‘ teens,” in a Boston bank in 1885. After serving there 
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in various capacities for six years, he was appointed an assistant bank examiner, which 
position he held for three years, when he was elected an assistant cashier in the Third 
National of Boston, where he served for three years and at the end of that time in 
1899 he was made the vice-president of the Eliot National. Shortly after that he 
was tendered the vice-presidency of the National Park of New York, which position 
he accepted and filled until 1904, when he became the vice-president of the Chase. 


ALBERT HENRY WIGGIN, President 


Thus, within the period of a little more than twenty-five years, a young man rises 


from a clerkship to the presidency of one of the largest and most important banking 


institutions in the country ; which is an example of what can be accomplished by 


young men, who possess the requisite ability and sufficient ambition and integrity 
together with a proper moral idea of duty. 
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THE NATIONAL NASSAU BANK OF NEW YORK. 


Wednesday, March 1, 1911, The National Nassau Bank became the successor to 


The Nassau Bank; the change in name being the only one to occur; the management, 


EDWARD EARL, President 


directors, capital, surplus and profits and entire staff of employees all remaining the 


same. It may be said that the progress of the bank under its present management is 
responsible for the change of systems. 

For nearly sixty years the name of The Nassau Bank has been a familiar one in 
banking circles in New York, it having been organized in 1852, quite some time prior 


to the organization of the New York Clearing House Association. In this connection 
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it is worthy of mention that The Nassau Bank was one of the charter members of the 
New York Clearing House Association. 

The Nassau Bank has always been known as a strictly commercial bank, ex- 
tremely conservative in every particular, catering principally to the mercantile and 
manufacturing establishments in its vicinity. But within the past four years its field 


JOHN MUNRO, Vice-President 


f 


of operations has been broadened and its progress has attracted the attention of the 
entire banking fraternity. In fact its growth within that period has been two and 
one-half times greater than that of its entire career up to 1907. Remarkable as this 


may seem it does not signify that it has in any manner departed from the conserva- 


tive policy that it was reared in, but it does indicate that a thorough, progressive 
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policy has been combined with that of conservatism, with the results as stated. 


This spirit of progressiveness was not imported from any other banking or finan- 
cial institution; it was brought up in The Nassau Bank, and entered the institution 
about twenty-four years ago, although at that time it was young and undeveloped, but 
ere many years, through the process of evolution, under careful cultivation, it began 


to attract the attention of the then managers, and it was discovered that a recogni- 


J. CHRISTY BELL, Vice-President 


tion of its powers was necessary, and in 1898 it received its first official recognition. 
Thus it is that Edward Earl, in whose brain lies this ‘+ progressive spirit,” after some 
eleven years of close application in gathering the practical banking knowledge that 
can only be obtained in the various grades of a banking institution, was honored with 


the position of assistant cashier. Within another decade, in 1907, he was again ad- 
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bringing far greater results with much less 
proportionate effort. When he was made 
eashier in 1907, the bank deposits were a 
little less than $4,000,000. In November, 
1908, when he was elected president they 
had grown to $6,000,000. In November, 
1910, they had increased to $9,400,000 and 
on March 1, when it opened its doors under 
the new charter, they were $10,500,000, 
showing an increase of over $1,000,000 since 
November, 1910. This also shows a growth 
of over 250 per cent. since Mr. Earl was made 
cashier in 1907. He was honored last year 
by the New York Clearing House Associa- 
tion making him its secretary. 

Few men in or out of the banking busi 
ness are possessed with a more pleasant, 
genial disposition or democratic and unos- 
tentatious manner than Edward Earl; and 
it is these qualities that have been instru- 
mental in gaining for him the admiration, 
confidence and sincere friendship of hosts of 
substantial business people as well as the 

W. B. NOBLE, Cashier members of the banking fraternity. This 


fact is clearly established by the numerous 
vanced, this time to the cashiership. Shortly 


after this the opportunity came for him to 
further demonstrate his ability. The presi- 
dent, W. H. Rogers became ill, and the exe- 
cutive management fell upon Mr. Earl. Dur- 
ing that year, 1907, the new position and the 
new responsibility became twofold. A finan- 
cial storm visited the country, but the fact 
that he was equal to any occasion is evi- 
denced by the success that was achieved. 
During those trying times it can be said that 
not one customer of the bank was refused 
accommodation. 

In 1908, after the death of Mr. Rogers, 
the directors bestowed upon Mr. Earl the 
honors he had so conscientiously earned, that 
of electing him president. 

While vet a young man, having just pass- 


ed his fortieth year, Mr. Earl has had nearly 


a quarter of a century of practical training 


in an institution where conservatism was in 
the atmosphere. But his good judgment 
showed him that it might be possible to be 
ultra conservative, and that conservatism 


and progressiveness worked hand in hand, H. P. STURR, Assistant Cashier. 
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N. D. ALLING, Assistant Cashier 


times his counsel is sought after by friends 
desirous of having him appointed as exe- 
cutor of this or thet estate. He is now serv- 
ing in that capacity for not less than ten 
different estates. Hence it is safe to say, 
that under Mr. Earl’s management the Na- 
tional Nassau Bank has as bright a future as 
any banking institution in the country. 
This bank has always advocated and strict- 
New 


Although organized origi- 


ly maintained the soundest tenets of 
York banking. 
nally, under the banking law of New York 
State, its operations have been somewhat re- 
stricted since the passage of the National 
Bank Act. As a State bank it 


issue circulating 


could not 


notes nor act as reserve 


agent, or serve as a United States depository. 
Under 


are removed. 


its new charter all these restrictions 
It is worthy of mention that 
the six 
banks in New York City that did not close, 


and it always paid gold on demand when- 


in the panic of 1857, it was one of 


ever its notes were presented. 
Among its patrons are many of New York's 


old-time manufacturers and merchants. — It 


LAW JOURNAL. 


has, for years, been the favorite banking 
house of a large number of lawyers, judges, 
newspaper publishers and other business men 
in the down-town district and it is safe to 
say that any changes in this line of deposi- 
tors will be in the way of an increase. 

The other officers of The National Nassau 
Christy Bell and 


John Munro are the vice-presidents. They are 


Bank remain the same. J. 


both active directors and are business men of 
influence and high standing in the commu- 
nity. W. B. Noble, the cashier, came up in 
the bank and has reached his position through 
his own efforts and ability and close appli- 
cation H. P. Starr, N. D. 
Alling and R. M. Bailey are the assistant 


cashiers, and have all been rewarded in their 


to business. 


advancement on account of efficiency. 

The present directorate of the Nassau is 
Christy Bell; 
Samuel R. Weed; Harry Bronner; Henry C. 


as follows: J. John Munro; 
Miller; Richard Young and Edward Earl 
The capital of the bank will remain at 


$500,000 forthe present and the surplus and 


profits are now about $550,000. 


R. M. BAILEY, Assistant Cashier 
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THE CHATHAM AND PHENIX NATIONAL BANK. 


The merger of the Chatham National and the Phenix National Banks of New 
York was finally consummated on February 21, having been ratified on that day by 
the directors of both banks. During the night of that day the money and securi- 


ties of the Phenix to the amount of about 88,000,000 were transporte d to the Chatham 


LOUIS G. KAUFFMAN, President 


National which will hereafter be the home of the consolidated bank. On the morn- 


ing of February 23 the Phenix National, as such, was a memory of the past and hence- 


forth will be known under the new title of the Chatham and Phenix National Bank. 


Both banks have long been identified with the financial interests of New York, 
covering, in the case of the Phenix, nearly a century and of the Chatham over sixty- 
one years. Ninety-nine years ago the Phenix was organized when the northerly 


bounds of the city scarcely extended above Wall Street, and in its board of directors 
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sat some of the merchant princes of the times, whose names were synonyms of honesty 
and square dealing and whose word was good asa bond. It is said that the father 
of J. P. Morgan acquired his first banking interest in the Phenix Bank, as it was then 
known, and when the institution changed from a State to a National bank in 1864, 


J. Pierpont Morgan was one of the incorporators. 


B. L. HASKINS, Cashier 


A former mayor of New York has left a brief record of a dinner which was given 
by the directors of the Phenix, in 1848, at the residence of Moses H. Grinnell. 


Among the invited guests was Washington Irving, the author, and the report also 


states that the table was loaded with all the delicacies of the season including ‘+ wine 
such as Hebe ne’er poured out for the gods.” 
The Chatham National Bank was organized in 1851, as a state institution, under 





THE CHATHAM AND PHENIX NATIONAL BANK OF NEW YORK. 269 


the title of the Chathim Bank. It was so named in order to perpetuate the memory 
of Lord Chatham, the great friend in the British Parliament of the American colo- 
nists during the Revolutionary War. It has always been conservatively managed and 
prosperous from the start, and passed successfully through all the panics and troublous 
times that have occurred since it began business. As an evidence of its continuous 
prosperity this bank’s last dividend bears the number 161. 

The capital of the Phenix National was $1,000,000, surplus $725,000 and deposits 
$11,000,000. The Chatham National had $450,000 capital, $1,060,000 surplus and 
$10,000,000 deposits. Under the consolidation the capital and surplus will be $3,- 
000,000 and total resources over $20,000,000. 

The official staff of the Chatham and Phenix National Bank is as follows: Louis 
G. Kaufman, president; George M. Hard, chairman of the Board; Frank J. Heaney, 
Wm. H. Strawn and Alfred M. Bull, vice-presidents; Bert L. Haskins, cashier; 
Henry L. Cadmus, Norborne P. Gatling, Walter B. Boice and Henry C. Hooley, as- 
sistant cashiers. Nearly all the former officers and clerks of the Phenix have gone 
over to the new bank. Alfred M. Bull, vice-president of the Phenix for nearly half 
a century will occupy the same position in the Chatham and Phenix, while Bert L. 
Haskins, who, for a number of years, was cashier of the Phenix, and H. C. Hooley, 
assistant cashier, have the same positions respectively in the merged institution. 

A new member of the official staff is N. P. Gatling, one of the assistant cashiers. 
Mr. Gatling is from Lynchburg, Va., is first vice-president of the Secretaries’ Section 
of the American Bankers’ Association and for many years has been secretary of the 
Virginia Bankers’ Association. It is said that he would have been elected president 
of the section at the next meeting of the A. B. A. For several years he was special 
representative of the First National and Merchants’ National Banks of Philadelphia. 

Among the directors of the Chatham and Phenix National Bank are: August 
Belmont, of August Belmont & Co.; Pierre 8. du Pont of E. I. du Pont de Nemours 
Powder Co.; Elbert H. Gary, chairman of the Board, U. 8. Steel Corporation, and 
Fred’k D. Underwood, president Erie Railroad Company. 


W. H. KNIFFIN, JR. 


The appointment of William H. Kniftin, Jr., to succeed the late William Han- 
hart as Secretary to the Savings Bank Section of the American Bankers’ Association, 
which became effective March Ist, is the culmination of a chain of circumstances in 
which the Banking Law JourNnaw has had such a peculiar part, that it takes this 
opportunity to give publicity to the banking career of Mr. Kniffin with this in mind. 

In an address before Brooklyn Chapter, American Institute of Banking, which 
was published in the May, 1906, number of the BankrinG Law Journar, Mr. Hanhart, 
after reviewing the organization of a new savings bank, took occasion to say that such 
an institution offered a peculiarly inviting field for a young man who wanted to get 
wide training in the practical details of management in savings bank work; and that 
if he were twenty-five years younger, he would want no better opportunity than to 
receive such appointment, win the good will and confidence of the officers and trus- 
tees, and grow up with the bank. Several savings banks were then in process of 
organization in New York, and it was through reading the address above referred to 
that Mr. Kniftin eventually left the employ of the Rondout Savings Bank of Kingston, 
N. Y., where he had been employed since boyhood, to take up the cashiership of the 


Home Savings Bank of Brooklyn, organized in 1906, and in which the experiences 


outlined by Mr. Hanhart have come to pass in the highest degree. 
When Mr. Hanhart relinquished the conduct of the Savings and Trust Depart- 
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ment of the Banking Law JournaL, Mr. Kniftin took up the work and has carried it 
on with ability ever since. To follow Mr. Hanhart into the broader field of useful- 
ness with the American Bankers’ Association seems but a fitting climax. 

As one of the JourNAL’s staff of regular contributors, Mr. Kniftin has covered a 
field of savings banking heretofore neglected, and in which he has manifested close 


application and diligent work. He is a close student of savings banking as a broad 


W. H. KNIFFIN, JR. 


Newly-elected Secretary of the Savings Bank Section, American Bankers Association. 


profession, and has the pleasing faculty of making dry subjects interesting and in- 


structive. His legal work, ‘‘ New York Savings Bank Cases,” now in its second edi- 


tion has been a valuable addition to the banking literature of the State, and is unique 


in its conception and treatment. He is a hard worker, closely devoted to his work in 
which he takes great delight, and will no doubt find in the secretaryship a broad and 


inviting field for specialized labor, and in which we wish him all success. 
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RESERVE AGENTS APPROVED IN FEBRUARY. 


The following banks were approved as Reserve Agents in February: 

National Park Bank, New York, for Central Nat. Bank, Tulsa, Okla.; First Nat. 
Bank, Chicago Heights, Ill.; First Nat. Bank, Lodi, N. J. 

Mechanics & Metals National Bank, New York, for First Nat. Bank, Scranton, 
Pa.; Tradesmens Nat. Bank, Philadelphia, Pa.; Citizens First Nat. Bank, Albany, 
Ga.; Nat. Reserve Bank, Kansas City, Mo.; First Nat. Bank, Stratford, Okla.; First 
Nat. Bank, Charlotte, N. C. 

Mercantile National Bank, New York, for American Nat. Bank, Richmond, Va. ; 
City Nat. Bank, Crete, Neb.; First Nat. Bank, Altamont, N. Y.; First Nat. Bank, 
Genoa, N. Y. 

American Exchange National Bank, New York, for First National Bank, Tenafly, 
N. J.; Peoples Nat. Bank, Hackensack, N. J.; First Nat. Bank, Poughkeepsie, N. 
Y.; Merchants Nat. Bank, Raleigh, N. C. 

Chase National Bank, New York, for Sonoma County Nat. Bank, Petaluma, Cal. ; 
First Nat. Bank, Ritzville, Wash.; Lewiston Nat. Bank, Lewiston, Idaho; First Nat. 
Bank, East Newark, N. J.; Nat. Bank of Cheney, Cheney, Wash. 

Fourth National Bank, New York, for First Nat. Bank, Anderson, Tex. 

Coal & Iron National Bank, New York, for Nat. Bank of Catasauqua, Catasauqua, 
Pa. 

Seaboard National Bank, New York, for Mercantile Nat. Bank, Pueblo, Col. ; 
Third Nat. Bank, Pittsburg, Pa. 

Hanover National Bank, New York, for Nat. Reserve Bank, Kansas City, Mo. ; 
First Nat. Bank, Newville, Ala.; Citizens Nat. Bank, Stamford, Tex.; Oxford Nat. 
Bank, Oxford, Ala.; Powell Valley Nat. Bank, Jonesville, Va. 

Irving National Exchange Bank, New York, for Sixth Nat. Bank, Philadelphia; 
National State Bank, Oneida, N. Y. 

Fort Dearborn National Bank, Chicago, for Coffeen Nat. Bank, Coffeen, Ill.; Me- 
Dowell County Nat. Bank, Welch, W. Va.; First Nat. Bank, Alexis, Ill.; First Nat. 
Bank, Cameron, Mo., Commercial Nat. Bank, Muskogee, Okla.; Lawrence Nat. Bank, 
North Manchester, Ind.; Citizens Nat. Bank, Tyler, Tex. 

Corn Exchange National Bank, Chicago, for Central Nat. Bank, Kearney, Neb. ; 
Sonoma County Nat. Bank, Petaluma, Cal.; First Nat. Bank, Walhalla, N. D.; First 
Nat. Bank, Langdon, N. D.; Elgin Nat. Bank, Elgin, II. 

National City Bank, Chicago, for Capital Nat. Bank, Indianapolis, Ind.; First 
Nat. Bank, Seminole, Okla.; First Nat. Bank, Boone, Iowa; Negaunee Nat. Bank, 
Negaunee, Mich.; First Nat. Bank, Colfax, lowa. 

National Bank of the Republic, Chicago, for First Nat. Bank, Las Cruces, N. M. 

Continental & Commercial National Bank, Chicago, for Nat. Bank of Carmi, 
Carmi, Ill.; City Nat. Bank, Morristown, Tenn. ; Citizens Nat. Bank, Garland, Tex. ; 
First Nat. Bank, Mount Auburn, IIl.; First Nat. Bank, Parkersburg, lowa; First 
Nat. Bank, Martinsville, Ill.; First Nat. Bank, Hartington, Neb. 

Third National Bank, St. Louis, for First Nat. Bank, Chattanooga, Tenn.; Pal- 
metto Nat. Bank, Columbia, 8. C.; Farmers Nat. Bank, Forney, Tex. ; First Nat. Bank, 
Detroit, Mich. 


Security National Bank, Minneapolis, for First Nat. Bank, Jackson, Minn., First 
Nat. Bank, Wabasha, Minn. 


Fourth Street National Bank, Philadelphia, for Citizens Nat. Bank, Macon, Ga. ; 
Capital Nat. Bank, Lansing, Mich.; Nat. Bank of Wilkes, Washington, Ga. 


Mellon National Bank, Pittsburg, for Terre Haute Nat. Bank. Terre Haute, Ind. ; 
First Nat. Bank, Rockwood, Pa.; First Nat. Bank, Grantsville, Md. 


Franklin National Bank, Philadelphia, for Homer Nat. Bank, Homer, N. Y.; 
Second Nat. Bank, Utica, N. Y.; Citizens Nat. Bank, Cumberland, Md. 


Corn Exchange National Bank, Philadelphia, for Marine Nat. Bank, Buffalo, N.Y. 
Philadelphia National Bank, Philadelphia, for First Nat. Bank, Charleston, 8. C. 
First National Bank, Cleveland, for Traders Nat. Bank, Rochester, N. Y. 
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BANK AND INVESTMENT ITEMS. 


The National Park Bank of New York has 
taken over the business of the Wells, Fargo & 
Company Bank, a state institution organized 
in 1852. According to the latest report this 
bank had a capital of $100,000; surplus and 
profits of $155,000 and about $3,000,000 de- 
posits. This step is simply in line with the 
policy pursued by the express company for a 
number of years, during which period it has 
parted with its control of several banking in- 
Stitutions in which it had a stock interest. 


The annual convention of the New York 
State Bankers’ Association will be held at the 
Oriental Hotel, Manhattan Beach, in the Bor- 
ough of Brooklyn, New York City. The date 
fixed is June 22-23, and there is every assur- 
ance that it will be one of the largest and most 
enjoyable conventions ever held. 


The Savings Bank Section of the N. Y. 
Chapter of the American Institute of Banking 
held its fourth session of the season on Feb- 
ruary 14. The chairman was Henry A. 


Schenck, president of the Bowery Savings 


Bank. About 150 bankers and bank employ- 
ees were present. The speakers were Andrew 
Mills, president of the Dry Dock Savings In- 
stitution, on the subject ‘‘ The Savings Bank 
and Its Functions,” and Charles E. Sprague, 
president of the Union Dime Savings Bank, on 
‘*The Necessity for a Surplus.” A resolution 
was unanimously adopted that the centennial 
of the establishment of savings banks in the 
United States be properly celebrated in 1916, 
and the section pledged itself to work for the 
accomplishment of that object. 


Walter E. Frew, president of the Corn Ex- 
change Bank of New York City, tendered a 
dinner, February 24, in honor of William A. 
Nash, former president of the bank, and who 
is now chairman of the board of directors. In- 
cidents of the panic of 1907 were recounted by 
Mr. Nash who also alluded to the Aldrich cur- 
rency reform plan saying in part as follows: 


‘*We shall see great changes in the next ten 
years. We shall certainly have a new deal—a 
new system, a new currency. * * I am firmly 
of the belief that the Aldrich plan should be 
adopted and tried, and I am confident that 
whatever defects it may have will disappear, 


just as the crudities of the national bank sys- 
tem were all eliminated * * until now it excites 
my envy and admiration. For it will be my 
policy to steer the Corn Exchange Bank into 
the national system so soon as the Aldrich plan 
is adopted, for that plan makes it feasible to 
carry our branches with us.”’ 


The February 28 statement of the People’s 
Bank of Buffalo, N. Y., is as follows: Capital, 
$300,000; surpiusand profits $362,302; depos- 
its, $5,285,251. Resources: loansand discount 
are $3,342,737; bonds and real estate, $950,- 
ooo ; cash and due from banks $1,656, 339 ; total 
resources $5,947,554. The items show sub- 
stantial increases and reflect credit upon the 
conservative management which characterizes 
this institution. 


The Jefferson Bank, of New York City, has 
taken over the East Side Branch of the Madi- 
son Trust Co., located at Grand street and the 
Bowery. This was for many years the home 
of the Oriental Bank and afterwards was occu- 
pied by the Van Norden Trust Co. It is un- 
derstood that the Jefferson Bank intends to 
move its principal office to this newly-acquired 
location. 


Walter M. Van Dusen has been appointed 
cashier of the National Newark Banking Co., 
Newark, N. J. He was formerly assistant 
cashier and succeeds H. W. Tunis, deceased. 


The Corn Exchange National Bank, of Phil- 
adelphia, now reports about $24,000,000 de- 
posits. This is a new, high record and speaks 
volumes for the institution’s able management. 


The Gold Standard National Bank of Ma- 
rienville, Pa., has furnished its patrons with a 
unique and useful souvenir. It is a neat card, 
one side of which can be used for a blotter, 
while on the other side, surrounding the title 
and location of the bank, are pictures of all the 
presidents of the United States with their names 
and years of service. In a monogram is the 
following: ‘‘ We appreciate your business and 
wish you success.”” There is no reason why the 
Gold Standard National Bank should ever be 
‘*blotted”’ out of the memory of its many 
friends and well wishers. 





BANK AND INVESTMENT ITEMS. 


E. E. Lindemuth, president of the Clearfield 
Trust Co., of Clearfield, Pa., has resigned to 
accept the vice-presidency of the Western Na- 
tional Bank, of Philadelphia—an active, execu- 
tive position. Mr. Lindemuth has been with 
the trust company sitice its organization, first 
as treasurer, afterwards becoming vice-presi- 
dent and later president. He was for four 
years with the First National Bank of Marietta 
and also nine years with the Clearfield National 
Bank. At the last convention of the Pennsyl- 
vania Bankers’ Association he was elected 
president of the trust company section. 


The Continental and Commercial National 
Bank of Chicago reports the following recent 
changes in its official staff: Frank H. Elmore, 
formerly an assistant cashier, has resigned to 
accept the position of vice-president of the 
First National Bank of Missoula, Mont., the 
oldest and largest bank in Missoula. A fine 
set of silver was presented to Mr. Elmore as a 
testimonial of esteem from his former associ- 
ates. Geo. B. Caldwell has also been appoint- 
ed manager of the bond department of the 


Continental and Commercial Trust & Savings 
Bank. 


J. W. Bradley, who has charge of the collec- 
tion department in the Old National Bank of 
Spokane, Wash., has been appointed a mem- 
ber of the Committee on Publicity of the Amer- 


ican Institute of Banking. He will be on duty 
at the next annual convention to be held in 
Rochester, N. Y. No better man could have 
been selected for the position. 


NEW BANKS. 

A new bank is reported at Westby, Wis. 
The title is Bank of Westby, and capital $10, - 
000. Officers are: Jens Davidson, president ; 
M. Brody, vice-president ; C. W. Jaeger, cash- 
ier; T. J. Thorson, assistant cashier. 

The Holtville Bank, of Holtville, Cal., is a 
new institution, with $25,000 capital and $2,500 
surplus. M. L, Hazzard is president; Porter 
N. Ferguson, vice-pres.; O. N. Shaw, cashier. 

The bank of Shell Lake, Wis., has recently 
commenced business. Capital is $15,000. The 
officers are: H. M. Laursen, president; Geo. 
L. Cott, vice-pres.; Chas. A. Shaver, cashier. 


THE BURROUGHS “‘ALL STAR CLUB.” 


This is one of the many unique organizations 
which the Burroughs Adding Machine Com- 
pany of Detroit, Mich., utilizes in imparting 
enthusiasm in its corps of salesmen. Ata re- 
cent reunion eighty enthusiastic members of 
the ‘*‘ All Star Club” assembled at the factory. 
This meeting was toa great extent the result 
of a talk between A. C. Forster, assistant gen- 
eral manager of the Burroughs and a promi- 
nent automobile maker. The automobile man 
was booming his business pretty thoroughly. 

“Well, we're going to sell about a million 
dollars’ worth of adding machines, ourselves,” 
said Mr. Forster. 

‘*Gracious,”” said the automobile man. 
‘*That’s more than we sell in autos’’—-and it 
was. 

That little conversation inspired a circular 
letter to the selling force urging them to use 
every effort, every expedient at their command 
to increase the sales in December. 

When the new year was ushered in the mil- 
lion dollar mark had not quite been reached 
but there stood to the credit of the selling 
force the greatest month's business and the 
greatest year’s business in the history of 
the organization. Three thousand and fifty- 
six machines had been sold during the month 
of December, netting the company $982,862.50. 
This meant the sale of 535 more than in De- 
cember, 1909, and the disposal of 19,635 ma- 
chines during the year. These eighty enthu- 
siasts spent five days in telling each other how 
it was done. 

This convention cost the company many 
thousands of dollars, some of the salesmen 
coming from California, Washington, and 
other western states without a cent of personal 
expense. Although there were no salesmen 
present from agencies abroad, E. W. Gooch, 
European manager, for London, attended and 
brought the cheering information that the for- 
eign department has kept pace with the local 
end of the business, selling more than 100 per 
cent. of its sales quota for the year. 

The Burroughs expects to broaden its work 
in every department during 1911, not only that 
it may sell a greater number of Adding Ma- 
chines, but that it may derive the extra profit 
which naturally follows an increase in eff- 
ciency. 
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The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending March 5, 1910, and March 4, 1911, respectively, to- 
gether with a computation of the proportionate increase or decrease of deposits for the year : 

















Loans and | Loansand || | 
Discounts, | Discounts Deposits, Deposits, | Deposits. 
BANKS. Average, | Average, * Average, tAverage, (Per Cent. of 
1glo. Igtl. 1gto. Igit. | Inc. Dee, 
Bank of N. Y. N. B. A....| $19,081,000) §$ 21,131,000) "'§ 16.999000 $ 19,083,000] 12.6}.... 
Bank of the Manhattan Co.| 33.700,000| 31,500,000 40,250,000} 35,700, 000} son 109 
Merchants’ National .....! sah ose 20,600,000) 20,230,000 21,01 3, 000} J 
Mechanics & Metals Nat..| 5.382,000° 51,561.700) 55.379.000 51,682,300) ....| 6.6 
Bank of America........ 274,700 26,145.600 26,463,900} 26,875,700} 1.5). 
Maeenel City... ..... | 176.533.220| 168,340,500) 166,289,300; 186,494,100] 12.1}. 
Chemical National....... 28.7 31,400 29.360, 500) 26,936,300; = 27,700,300| 5.3). 
Merchants’ Exch. National! 6,540,000 7,258,400 6,409,600 7,296,000] 12.7). 
Gallatin National........ 8.434, 100 9,061,000 6,753,800} 7,612,200] 12.7]. 
Nat. Butchers & Drovers.| 2,118,700 2,294,500) 2,088. 300) 2,211,100) 5.8). 
CD 5.65 c00-cawan's 7,519,500 7.910,300 8,435,000) 8,948,000) 6. |. 
American Exchange Nat. 39,524,700} 43,134,000 27,439.900|  44.055.900| 60.5). 
Nat. Bank of Commerce..| 142,411,100} — 161,307,800 yo 142,362,800] 19.7). 
Mercantile National...... 14,415,600 14,149,100 11,015,200) 11,005,500] ..-. -: 
Gh Sikhs + i4nke 0000! 3-914, 100 3.707, 500 3,639, 500| 3.360,100] .... | 7.6 
Chatham & Phenix Nat.t .| 14,718,200 14,250,goo 15,193.400| 14.513,300| ---- | 4.4 
2. Serer rea 1,987,100 1,804,200 2,224.400 2,215,700] .-. 3 
Hanover National . 65,005,200 71,999,700 74,208,900) 8$2,010,9c0| 10.5)... 
Citizen’s Central National 20,561,020 22,108,300 19,661,000} 21.597,600] 9.8 
National Nassau. ....... 7.009.200 7,547,200 7,863,500) 8,809,200} 12. 
Market & Fulton Nat..... 8,320,800 8.7 17,900 8,388,800 8.548,300| 19. .... 
Metropolitan Bank.......| 1 1, 380,500) 9,865,800 11,225,000} 9.917.800! .... 11.6 
Corn Exchange..........| 42,214,000 44,7 15,000 50,012,000) 52,867,000 Ft. 
Importers & Traders’ Nat 25,602,000) = 26,278,000 23,485,000} 3-954.000| 1.9).... 
National Park...... wees] 82.554 000) 86,433,000 92,682,000 91 1,096,000) ack ee 
East River National..... 1.545, 800| 1.437.900 1,721,000) 1.572.400) --- 8.6 
Fourth National...... .| 23,897,000) 35.385,000 26,776,000} 37,776,000! 41. 
Second National......... | 1 3.059,000 13,015,000 12,965,000} 12,863,000] --- a 
First National .......... 102,953,400} 115,100,100]) 92,758,400] 108,122,700) 16.5 .... 
Irving National seine 2 3,008,400 25,759.300 24,837,700 27.743,700| 11.6..... 
eae 3.394.000 3,309,000) 3.630.000 3,450,000] ---- | 4.9 
N. Y. County National... 7.07 1.400) 7.837.100 7.356,20¢} 8.115.600] 10.3)..-- 
German-American. ......| 3.955.100 4.174.700 3,887,400) 4.073.700| 4-7)... 
Chase National.......... 76,845,500! 81,297,000 86.690,400! 90,615,000 4-5)---- 
Fifth Avenue............ 13,068,000 12,699,100 1 4,601,000! 14,223,600, ---. | 2-5 
German Exchange....... 3.740 600) 3.445.200 3.990.600) 3.489.300) --- (12.5 
Se 4.776,400 5,113,100 5.405.500) 5,880,900, 8.7) ..-- 
Lincoln National........ 14.41 1,700) 14.795,500 15,510,700] 15,659.900 9}. 
Garfield National........ 7.884.700 8,814,100 7,yl0,200 8.975.400] 13-4). 
Fifth National .......... 3.292, 100| 3.21 2,000]| 3.532.600] 3.676,100, 4- |- 
Bank of the Metropolis. . 11,264,400] 11,963, 100}) 11,058 600} 11,927,100 7.8). 
West Side Bank......... 4.152.000) 4.236.000]| 4.61 3,000) 4.834.000] 4 7)-- 
Seaboard National....... 18,800,000) 22,427.000}} 21,607,000] 26,403,000} 22-1 |.. 
Liberty National......... 17.743,900 18.987.900}| 18,331,200] 19,920, 20¢| 8.6).. 
N. Y. Produce Exchange. 7,470, 100} 7,840,700]| 8,891,100) 9.335,000| 4-9)-- 
EE 1 3.977.000] 1 5,076.000}| 17,323, 000! 19,048,000} 9-9|---- 
Fourteenth Street Bank... 5.920, 200} 5.708,900}| 6.411 600] 6. 390.700) -->: 3 
Coal & Iron Nat'l Bank.. 5,770,000) 6,261,000]| 5.716, “a 6.545. 000] S| 
Union Exchange Nat....| —.... ... | a eee 8,840,500] --- 
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$1.241,435,800)81.327.999.900 '$1,248,123,100 $1,370.91 1.208) 





+ United States Deposits included, $1,631,200. * United States Deposits included, $1,680,400 
t Consolidation of Chatham National and Phenix National Banks. 
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